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Dear Supervisors:

DEPARTMENT OF PUBLIC WORKS: NU-WAY LIVE OAK RECLAMATION,
NU-WAY ARROW RECLAMATION, INC., USA WASTE OF CALIFORNIA,

AND AZUSA LAND RECLAMATION AGREEMENTS
SOLID WASTE MANAGEMENT FEE
(ALL SUPERVISORIAL DISTRICTS)

(3 VOTES)

IT IS RECOMMENDED THAT YOUR BOARD ACTING AS THE BOARD OF THE
COUNTY OF LOS ANGELES AND THE GOVERNING BODY OF THE LOS
ANGELES COUNTY FLOOD CONTROL DISTRICT:

1. Approve the agreement between Nu-Way Live Oak Reclamation, Inc., Nu-Way
Arrow Reclamation, USA Waste of California, Inc., the County of Los Angeles,
and the Los Angeles County Flood Control District, providing for the payment by
Nu-Way Live Oak Reclamation and Nu-Way Arrow Reclamation of $1,847,992
in cash, plus in-kind services as provided below, in lieu of unpaid solid waste
management fees and associated penalties.

2. Approve the solid waste disposal agreement between USA Waste of California,
Inc., and the Los Angeles County Flood Control District, providing for 4.5 millon
tons of sediment disposal capacity for the District's use .at preferential rates,
starting with an initial rate of $0.50 per ton, subject to annual inflation
adjustments.

3. Approve the environmental collection center lease agreement between Azusa

Land Reclamation, Inc., and the County of Los Angeles, providing a site
approximately one acre in size, free of rent, for development by the County of
an environmental collection center for an initial ten-year term and an optional
ten-year extension.

"To Enrich Lives Through Effective And Caring Service"
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4. Authorize the Los Angeles County Flood Control District to reimburse the Solid
Waste Management Fund at the rate of $2 for every ton of sediment disposed in
accordance with the solid waste disposal agreement, payable on a monthly
basis, up to a total maximum of $1.7 million.

5. Authorize the Chair to execute the agreements.

PURPOSE/JUSTIFICA TION OF RECOMMENDED ACTION

Nu-Way Live Oak Reclamation, Inc. (Live Oak) and Nu-Way Arrow Reclamation (Arrow)
each operate an inert waste landfill facility. Pursuant to Chapter 20.88 of the Los
Angeles County Code, all persons or operators who receive, collect, convey, and haul
solid waste in the County of Los Angeles are subject to a solid waste management fee
of $0.86 per ton or $0.52 per cubic yard. The County found that prior to and until
September 2007, the County found that Live Oak underreported the amount of solid
waste received at its facilty, resulting in gross underpayment to the County of more
than $4 million in required solid waste management fees. Additionally, Arrow did not
submit any solid waste management fee payments for the period December 2004
through April 2006 totaling more than $390,000 in unpaid fees.

The purpose of this action is to approve an agreement between the County of

Los Angeles (County), the Los Angeles County Flood Control District (District), and Live
Oak, Arrow, and USA Waste of California, Inc., (USA Waste) (collectively "Nu-Way") for
payment of delinquent solid waste management fees, as well as a solid waste disposal
agreement between the District and USA Waste of California, Inc., and an
environmental collection center lease agreement between the County and Azusa Land
Reclamation, Inc., to provide services in lieu of solid waste management fees and
penalties. The recommended agreements provide a mechanism for the County to
recover unpaid solid waste management fees and penalties.

Implementation of StrateQic Plan Goals

The Countywide Strategic Plan directs that we provide Organizational Effectiveness
(Goal 3) and Fiscal Responsibility (Goal 4). The recovered fees and penalties provide
funds to continue to develop and implement waste reduction programs Countywide.

Additionally, this action secures needed sediment disposal capacity for the District to
assure continued flood protection for the citizens of the County.
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FISCAL IMPACT/FINANCING

The recommended action provides a mechanism for the County tö recover unpaid solid
waste management fees and associated penalties owed by Live Oak and Arrow. This
would be done through a cash payment to the Solid Waste Management Fund of
$1,847,992, plus in-kind services as described in the solid waste disposal agreement
and the environmental collection center lease agreement.

Pursuant to the solid waste disposal agreement, USA Waste would provide 4.5 millon
tons of sediment disposal capacity for use by the District over a 20-year period at
preferential rates, starting at $0.50 per ton ($0.75 per cubic yard) of sediment disposed
subject to annual inflation adjustments, and the District would pay the applicable solid
waste management fee ($0.52 per cubic yard) on behalf of USA Waste. In addition, the
District would deposit into the Solid Waste Management Fund on a monthly basis, $2
for every ton of sediment disposed, up to a total maximum of $1.7 million. This
arrangement wil provide the District needed sediment disposal capacity for enhanced
flood protection and result in millions of dollars in avoided future costs. Suffcient funds
are allocated in the Fiscal Year 2007-08 Flood Fund budget to cover the above costs..,'

Under the environmental collection center lease agreement, Azusa Land
Reclamation, Inc., would lease to the County rent~free, a site approximately one acre in
size for development of a household hazardous waste (environmental) collection center.
The lease' agreement would have an initial ten-year term and an optional ten-year
extension at the discretion of the lessor.

There will be no impact to the County General Fund.

FACTS AND PROVISIONS/LEGAL REQUIREMENTS

Live Oak operates an inert waste landfil located at 13620 Live Oak Avenue in the City
of Irwindale, California, and Arrow operates an inert waste landfill located at 1270 East
Arrow Highway, Irwindale, California. Both sites receive inert waste materials such as
soil, rock, and inert debris, which are deposited to faciltate the reclamation process at .
the sites. Pursuant to the Solid Waste Management Fee Ordinance (County Code
Chapter 20.88), both sites are subject to a solid waste management fee of $0.86 per ton
or $0.52 per cubic yard.

Live Oak underreported the amount of solid waste received at its facilty, resulting in
gross underpayment of more than $4 milion in required solid waste management fees
and Arrow did not submit any solid waste management fee payments for the 'period
December 2004 through April 2006 totaling more than $390,000 in unpaid fees.
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On November 24, 2004, and December 19, 2006, the Department of Public Works
issued Enforcement Orders to Live Oak and Arrow, as provided for in the Solid Waste
Management Fee Ordinance (County Code Chapter 20.88). The Enforcement Orders
demanded immediate payment of the fees that were past due plus applicable penalties.
Live Oak and Arrow appealed their respective Enforcement Orders to the hearing offcer
as provided in Chapter 20.88. While the appeals were pending, the parties engaged in
meetings in an attempt to negotiate a settlement. These negotiations were ultimately
successful and resulted in the attached agreements.

Nu-Way's agreement to pay fees and penalties through a combination of a cash
payment, sediment disposal capacity, and a rent-free land lease will enable the County
and District to collect the full value of the unpaid fees and much of the accumulated
penalties and provide the District with much needed sediment disposal capacity.
Therefore, we believe the recommended agreements are in the best interest of the
County and District. County Counsel concurs with this recommendation.

If approved by your Board, the attached agreements would be executed by the Chair on
behalf of the County and the District.

The attached agreements have been reviewed and: approved as to form by
County CounseL.

ENVIRONMENTAL DOCUMENTATION

Approval of the recommended actions is not subject to the California Environmental
Quality Act because it can be seen with certainty that there is no possibilty that the
approval may have a significant effect on the environment in accordance with California
Environmental Quality Act Guidelines Section 15061 (b )(3).

IMPACT ON CURRENT SERVICES (OR PROJECTS)

There wil be no impact on current services.
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CONCLUSION

Please return four approved copies of this letter along with two signed copies of the
agreements to the Department of Public Works, Environmental Programs Division.

Respectfully submitted,

v~~
WILLIAM T FUJIOKA
Chief Executive Offcer

WTF:DLW
FR:td

Attachments (3)

c: County Counsel
Department of Public Works (Fiscal, Flood Maintenance, Water Resources)

010808 PW_Nu-Way.DOC



ENVRONMENTAL COLLECTION CENTER LEASE
AGREEMENT

This ENVIRONMNTAL COLLECTION CENTER LEASE AGREEMENT
(this "Agreement") is entered into on , 2007 by and between Azsa
Land Reclamation, Inc., a California corporation (the "Landlord"), and the County of Los
Angeles (the "Tenant").

RECITALS

WHREAS, Landlord is the owner of a certain trct or parcel of land (the
"Propert") which is more fully described in "Exhibit A" which is attached hereto and
incorporated herein for any and all purposes;

WHREAS, Tenant and an affliate of Landlord have or wil enter into a
Settlement Agreement (the "Settlement Agreemenl') to be effective concurently
herewith which provides in par that the Paries shall enter into an Agreement to lease a
portion of Landlord's Propert (the "Premises") together with any buildings, facilities
and improvements erected thereon by Tenant (the "Improvements"). The Premises are
more fully described in "Exhibit B" which is attached hereto and incorporated herein for
any and all puroses;

WHREAS, The Tenant has conducted household hazadous waste coIlection
events at various locations throughout Los Angeles County (collectively, "Collection
Events");

WHREAS, The Collection Events are intended to offer all County residents an
environmentally safe means of disposing of or recycling their household hazdous waste
in accordance with applicable laws and regulations;

WHREAS, The Tenant has proposed establishing an Environmental Collection
Center ("Facilty") to enhance the level of service to County residents by providing

frequent Collection Events;

WHREAS, The Landlord owns and operates the Premises and has agreed to
make approximately one acre of suitable land available to the Tenant as a site for the
constrction and operation of the Facilty;

WHREAS, After completion of the constrction of the Facilty, the Tenant will
assume responsibility for the operation and maintenance of the Facility;

NOW, TIREFORE, in consideration of the mutual covenants contained herein
and other good and valuable consideration, including the Settlement Agreement, the
receipt and sufficiency of which is hereby acknowledged, the Paries agee as follows:



ARTICLE I: LEASE OF PREMISES; TERM; OPTIONAL EXTENSIONS

1.1 Lease of Premises. In consideration and subject to the terms and

conditions of this Agreement, Landlord hereby leases the Premises to Tenant, and
Tenant hereby leases the Premises from Landlord. The Premises and the

Improvements are subject, however, to, and the paries shall be bound by all
existing easements, agreements, and encumbrances of record relating to the
Premises or the Improvements, and Landlord shall not be liable to Tenant for any
damages resulting from any action taen by a holder of an interest pursuant to the
rights of that holder.

1.2 Ingress and Egress. Tenant and County residents using the Facility shall

have reasonable access, including egress and ingress, to the Premises and the
Improvements during the Term of this Agreement in a maner which shall not
uneasonably interfere with the Landlord's use of the Propert. Landlord reserves

the right of ingress and egress over and across the Premises for its agents,
employees, licensees and invitees for all reasonable puroses of Landlord,

provided, however, Landlord's ingress and egress shall not cause any

uneasonable interference with Tenant's operation of the Facilty and/or access to

the Facilty by Tenant and County residents.

1.3 Term: Commencement Date. The Premises are leased for a term (the

"Term") begining on the date of execution of this Agreement (the

"Commencement Date") and ending ten (10) years thereafter (the "Termination
Date"), subject to Tenant's one (1) option to extend the Term for ten (10) years,
as set fort in Section 104.

104 Option to Extend Term. If this Agreement has not been terminated and if
Tenant is not in material default under this Agreement both at the time of exercise
of the option and at the time the extension period would be effective the Term
may be extended as follows: Tenant shall have the option to extend the Term for
one (i) additional period of ten (10) years (but not a fraction thereof); provided,

however, that Tenant shall ffrst obtain the written approval of Landlord, which
approval may be granted or witheld in Landlord's sole and absolute discretion.
Tenant shall give written notice to Landlord not more than twenty-four (24)
months or less than six (6) months before the expiration of the initial Term.
Tenant's failure to timely request the extension of the term pursuant to th

Section i A shall conclusively be deemed a waiver thereof. The extension period
shall, if the option is so exercised and approved, be included within the meaing
of the word "Ter" for all purposes of ths Agreement. Except as otherwise

provided in this Agreement, the extended Term shall be on the sae terms,
covenants, and conditions as provided in this Agreement for the initial Term.
Tenant shall have no implied right of renewal of this Agreement and shall have
only the option to extend subject to the provisions of this Section i A.

ARTICLE II: CONSIDERATION; NO RENTS i,.
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2.1 No Rents. No rents shaH be payable or owed by Tenant under this
Agreement. This Agreement is entered into pursuant to the Settlement Agreement,
which both parties aclmowledge is adequate consideration for this Agreement. ! .
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ARTICLE II: USE; MAINTENANCE OBLIGATION OF TENANT; UTILITIES;
AL TERA nONS; LEGAL REQUIREMENTS; AND SIGNS

3. I Use of Premises. Tenant's use of the Premises and the Improvements shaH
be for the following puroses and subject to the following restrictions: .

(a) Tenànt shall be responsible for the preliminary engineering, award of constrction
contract, contract administration, project management, constrction engineering
and inspection, and aH other work required for the design and construction of the
Facility.

(b) Tenant shaH continuously use and occupy the Premises during the Term as a
Facility for the coHection of Household Hazardous Waste. "Household
Hazadous Waste" shaH have the meaning assigned thereto in 40 Code of Federal
Regulations § 261.4 (b) (1) or any successor provision thereto, and 14 California
Code of Regulations § 18502 (a) (12), or any successor provision thereto.

(c) Tenant shaH operate the Facility and occupy the Premises and Improvements in
fuH conformity with all laws, regulations, ordinances, restrictions and prohibitions
of any governental authority (coHectively, the "Legal Requirements"). Tenant

shall not commit or suffer any nuisances or any conditions or behavior which
interferes with the full use and enjoyment of Ladlord's propert not occupied by
Tenant. Tenant shall obtain and maintain aH permits, licenses and shall pay all
license fees, impact fees, impost of any natue attibutable to the transaction of the
business of Tenant or the occupancy of the Premises by Tenant.

(d) During its operation, the Facilty wiI not be used by Landlord for its own purposes or
for any purposes other than for its operation, conducted in a manner consistent with
this Agreement, including, without limitation, this Section 3.1; provided, however,
that temporary storage in the Facilty of Waste collected at the gate of the Propert
only from residential customers who are members of the Public (not from commercial
sources or from Landlord or its agents, contractors, employees, affiliates or
representatives, or the Landfill) at times other than on days regularly scheduled for
the drop-off of Waste wiI be authorized, if: (i) those materials are not commingled
with hazardous waste coHected by Landlord at curbside under its frnchise
agreements and/or other operations; and (ii) the resident seeking to dispose of Waste
at the gate ofthe Property is not charged for that disposaL.

3.2 Maintenance Obligation of Tenant. This Agreement, the Premises and the

Improvements, and Tenant's use thereof are subject to the foHowing provisions
for maintenance, repairs, and utilties:
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(a) Throughout the Term, Tenant shall maintain, repair, and replace the Premises and
the Improvements as necessar to keep them in good order, condition and repair.
Tenant's obligations shall extend to both strctural and non-strctual items and
to all maintenance, repair, and replacement work, including unforeseen and
extraordinar items. Repairs shall include such items as repairs of floors, walls,
foundation, ceilings, roofs, mechanical and electrical systems, and other par of
the Premises or the Improvements whether or not they are damaged or worn
though nonnal occupancy. Tenant shall keep the Premises rree of rubbish, trash,
snow, and ice. Landlord shall be under no obligation to make or perfonn any
repairs, maintenance, replacements, alterations, or improvements on the Premises
or to the Improvements.

(b) Throughout the Term, Tenant shall pay for all electricity, water, gas, sewer,
garbage collection, and other services and utilities consumed in connection with
Tenant's occupancy of the Premises. Tenant shall pay the provider of the services
directly. Landlord shall not be required to fuish to Tenant any facilities or
services of any kind whatsoever during the Term, such as, but not limited to,
water, steam heat, gas, hot water, electricity, light, or power. In the event that any
utilty or service provided to the Premises or the Improvements is not separately
metered, Landlord shall pay the amowwt due and separtely invoice Tenant for
Tenant's pro rata share of the charges. Tenant shall pay such amounts within thir

(30) days of invoice.

3.3 Alterations. Tenant shall make no improvements, alterations, remodeling,

replacements or additions including, but not limited to, any building or facility
that shall serve as a Facilty for Household Hazdous Waste, within or about the
Premises, absent the written consent of Landlord. Landlord, in its reasonable
discretion, reserves the right to review and approve plans and specifications for
any Improvement on the Premises. fii the event that Landlord consents to the
constrction of any Improvements, such Improvements shall be coiistrcted in a
dilgent and workmanlike manner, shall become par of the Premises, and shall
become the propert of the Ladlord at the expiration of this Agrement without
payment or compensation to Tenant. If so directed by Landlord, Tenant shall
remove any such Improvements at the expiration of this Agreement, and restore
the Premises to the same condition as existed before the Improvements were made
or installed, all at the expense of Tenant. If Tenant fails to effect such removal
and restoration as directed by Landlord, Tenant shall be liable to Laadlord for all
expenses incurred by Landlord in discharging the obligations of Tenant on behalf
of Tenant.

3.4 Detennination of Baseline Conditions. With respect to Tenant's
obligation to restore the Premises to the same condition as existed before the
Tenant Improvements were made or installed, and in fuerance of its rights to
inspect the Premises as referenced in Section 6.3herein, Tenant shall have the
right to conduct a baseline study of the Premises in order to detennine the

condition of the Premises upon Tenant's .assumption of possession. of the
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Premises ("Baseline Study"). Tenant shall not assume possession of the Premises
until after it has conducted the Baseline Study. To the extent that Tenant may
require entr to the Premises prior to assuming possession of the Premises to,

inter alia, surey the Premises, conduct the Baseline Study, or as part of any
bidding process to constrct Improvements on the Premises, Tenant shall request
entr to the Premises from Landlord and Landlord may, at its discretion,
accompany Tenant onto the Premises on each such occasion to observe Tenant's
activities. In connection with said Baseline Study Tenant shall be given the
opportity, at its sole expense, to conduct a pre-possession assessment of the

Premises, which shall include, if Tenant deems appropriate, the taing of soil

and/or groundwater samples at, under and/or about the Premises. Landlord shall
reasonably cooperate with Tenant regarding said assessment and, fuer,

Landlord shall provide to Tenant, at Tenant's request, copies of any and all
documents, studies and/or report that Landlord has pertaining to the condition of
the Premises, including, inter alia, environmental reports, test results, soil report
and/or documents, compaction reports and/or documents, CEQA documents,
and/or environmental impact report. Landlord shall disclose to Tenant any and
all infonnation of which it has knowledge, including any and all infonnation
Landlord has reasonable access to, regarding the condition of the Premises. The
infonnation gathered and obtained by Tenant in correction with its Baseline
Study shall provide the basis for detennining the condition of the Premises upon
Tenant's assumption of possession of the Premises and prior to Tenant's

operation of the Facilty. Conditions found to exist prior to Tenant's operation of

the Facilty, which conditions do or may require expenditues to remedy, remove
and/or modify (whether such expenditues shall or may occur before or after the
expiration of the Agreement) shall not be the responsibilty of Tenant.

3.5 Costs and Expenses of Tenant. Tenant shall be solely responsible for all

costs and expenses associated with the constrction, maintenace, repair, and
operation of any Improvement.

3.6 Signs. Tenant shall be pennitted to install at the Premises reasonably

appropriate signs that confonn to all applicable laws and ordinances.

3.7 Compliance with Legal Requirements. Throughout the Tenn, Tenant shall

promptly comply with all Legal Requiements that may apply to the Premises or
to the use or maner of uses of the Premises or the Improvements or the owners or
users of the Premises or the Improvements, whether or not the Legal

Requirements affect the interior or exterior of the Premises or the Improvements,
necessitate strctual changes or improvements, necessitate obtaining pennits

from any governmental or public authority, or interfere with the use and
enjoyment of the Premises or the ImprovementsTenant shall pay all costs of com-
pliance with Legal Requirements.

ARTICLE IV: TAXES
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4.1 Real Propert Taxes. To the extent applicable, Tenant shall pay, prior to

delinquency, all general real estate taxes, assessments and governental charges
whether federal, state, county, or municipal and whether they are imposed by
taing or management districts or authorities presently existing or hereafter
created including any interest or penalties for late or delinquent payments

(collectively, the "Real Propert Taxes") that accrue against the Premises or the
Improvements.

4.2 Personal Propert Taxes. To the extent applicable, Tenant shall pay when

due all taxes levied or assessed against any personal propert, ffxtures or
alterations placed in or upon the Premises and the Improvements. If any such
taxes are levied or assessed against Landlord or Landlord's propert and (a)
Landlord pays them or (b) the assessed value of Landlord's propert is increased
thereby and Landlord pays the increased taes, then Tenant shall pay to Landlord
such taxes immediately upon Landlord's request therefor.

4.3 Incremental Tax Obligation. Notwithstanding the provisions of Sections

4. i and 4.2 above, Tenant shall be responsible only for the incremental tax
increase, if any, which may be occasioned by this Agreement, including but not
limited to the Tenant's leasehold interest granted herein, construction of the
Improvements, and Tenant's use of the Premises and the Facility.

ARTICLE V: LIENS; INSURCE;

5.1 Liens. Tenant's use of the Premises and the Improvements is subject to the
following restrictions with respect to liens:

(a) Tenant shall have no power to do any act or to make any contract that may create
or be the foundation for any lien, mortgage, or other encumbrace on the
reversion or other estate of Landlord or on any interest of Landlord in the
Premises or the Improvements.

(b) Tenant shall not allow or pennit any liens to attach to the interest of Landlord in
all or any par of the Premises or Improvements by reason of any work, labor,

services, or materials done for, or supplied to, or claimed to have been done for or
supplied to, Tenant or anyone occupying or holding an interest in all or any part
of the Improvements through or under Tenant. If any such lien is at any time ffed
against the Premises, Tenant shall cause the lien to be discharged of record within
thir (30) days after the date of its ffling, either by payment, deposit, or bond. If
Tenant receives any notice of any lien, or of any right to claim a lien, or any such
notice is placed on or delivered to the Premises in any way whatsoever, Tenant
shall imediately fuish Landlord a copy of the notice.

( c) Nothing in this Agreement shall be deemed to be, or be constred in any way as
constituting, the consent or request of Landlord, express or implied, by inference
or otherwise, to any person, ffrm, or corporation for the perfonnance of any labor
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or the fuishing of any materials for any constrction, rebuilding, alteration, or
repair of or to the Premises or to the Improvements, or as giving Tenant any right,
power, or authority to contract for or permit the rendering of any services or the
fushing of any materials that might in any way give rise to the right to claim or
file any lien against Landlord's interest in the Premises or in the Improvements.
Landlord shall have the right to post and keep posted at all reasonable ties on

the Premises and on the Improvements any notices that Landlord may deem
appropriate to post for the protection of Landlord and of the Premises and of the
Improvements from any such lien.

5.2 Tenant's Insurance. Landlord acknowledges that Tenant is self-insured.

Tenant shall maintain such self-insurance, in the same amounts as Landlord's
insurce as described in Section 5.3, though the Term of this Agreement.

5.3 Landlord's Insurance. Prior to the Commencement Date Landlord shall

add Tenant as an additional insured to all insurance policies which are maintained
by Landlord with respect to the Premises, and shall thereafter maintain such
policies for the duration of this Agreement. Landlord shall provide to Tenant
within ten (10) days following the Commencement Date evidence that Landlord
has named Tenant as an additional insured on such policies. Nothing herein shall
require Landlord to obtain additional or different policies or coverage.

5.4 Waiver of Subrogation. Notwithstanding any other provision of this

Agreement to the contrar, Landlord and Tenant each hereby waive all rights of
recovery against the other on account of loss or damage occasioned to such
wàiving part for its propert or the propert of others under its control to the

extent that such loss or damage is insured against under any insurance policies
which may be in force at the time of such loss or damage (or self-insurance in the
case of Tenant), even if such damage may have been caused by the negligence of
the other part, its agents or employees. Tenant and Landlord shall, upon

obtaining policies of insurance required hereunder, give notice to the insurance

carier that the foregoing mutual waiver of subrogation is contained in this

Agreement and Tenant and Landlord shall ca\lse each insurance policy obtained
by such par to provide that the insurance company waives all right of recovery by
way of subrogation against either Landlord or Tenant in connection with any
damage covered by such policy.

ARTICLE VI: REPRESENTATIONS AND WARRNTIES

6.1 Representations and Warranties of Tenant. Tenant represents and warrants

to Landlord that: (a) Tenant has full right, power, and authority to execute this
Agreement, to lease the Premises as provided in this Agreement, and to car out
all of Tenant's obligations under this Agreement; and (b) Tenant is financially
capable of performing and satisfyg, or has obtained sufficient fiancial assur-
ance to satisfy, in full, Tenant's obligations under this Agreement.

7



6.2 Representations and Warrties of Landlord. Landlord represents and

warrants to Tenant that: (a) Landlord (i) has full nght, power, and authonty to
execute this Agreement, to lease the Premises as provided in this Agreement, and
to car out all of Landlord's obligations under this Agreement and (ii) has taken

all necessar action required to make this Agreement the valid and enforceable

obligation it purort to be; and (b) Landlord is financially capable ofperfonning
and satisfying, or has obtained sufficient financial assurance to satisfy, in full,
Landlord's obligations under this Agreement.

6.3 No Other Representations. Except as provided in this Agreement, no
representations, statements, or waranties, express or implied, have been made by
or on behalf of either par in respect to the Premises and the Improvements.

Tenant warrants it has had full and adequate opportnity to make all inspections
and tests of the Premises (including tests of environmental, subsurface, and soil

conditions) Tenant believes are appropriate, and accepts the Premises and the
Improvements as fully suitable for all of Tenant's intended purses, AS is, and
in their present condition. Except as otherwse provided in this Agreement,
Tenant accepts and assumes all risks associated with the Premises, including risks
of environmental conditions and hazards.

ARTICLE VII: TENANT'S ADDITIONAL COVENANTS

7.1 Notice to Landlord. Within thee (3) business days of receipt, Tenant shall
provide Landlord with a copy of any notice: (a) from any governental body that
is served upon Tenant claiming an actual or threatened violation of Legal
Requirements; (b) requiring any work, repairs, constrction, alterations, or
installation on or in connection with the Premises in order to comply with Legal
Requirements; or ( c) of any pending or theatened lawsuit, claim, administrtive
proceeding, or enforcement action resulting from an actual or theatened violation
of Legal Requirements.

1-"

i

7.2 Corrective Action. If Tenant knows of or has reason to believe that a
release of hazdous waste that is not categorized as Household Hazadous Waste

(the "Prohibited Substance") has occured or come to be located on or beneath the
Premises as a result of Tenant's operation of the Facilty, Tenant shall

immediately: (a) give wwtten notice of this knowledge or belief to Landlord; (b)
report to appropriate governental agencies any release of a reportble quantity
of Prohibited Substaces on or beneath the Premises as required by Legal

Requirements; and (c) remove and properly dispose of the Prohibited Substances,
and diligently undertake all removal or remediation procedures as may be
required by Legal Requirements. If it is detennined that Prohibited Substaces
are being improperly stored, used, or disposed of on the Premises, Tenant shall
immediately take an corrective action as requested by Landlord. If Tenant fails to
take the corrective action within fort-eight (48) hour, Landlord shan have the

¡'.
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right to perfonn the work, and Tenant shall promptly reimburse Landlord for
costs associated with the work.

7.3 Acts of Third Paries. As between Landlord and Tenant, Tenant shall be

responsible for protecting against intentional or negligent acts or omissions of
third paries relating to Tenant's operation of the Facility that might result in the
discharge, release, disposal, or other placement of Prohibited Substances on or
beneath the Premises. As between Landlord and Tenant, Landlord shall be
responsible for protecting against intentional or negligent acts or omissions of
third paries relating to Landlord's ownership and/or operation of the Propert
that might result in the discharge, release, disposal, or other placement of
Prohibited Substaces on or beneath the Premises. Neither Tenant nor Landlord
is, however, deemed to hereby waive any and all rights that it may seek as against
any third paries.

i
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7.4 Samvling of Premises. At the end of the Term or at some shorter interval
at Landlord's request, Tenant shall obtain the services of a state-approved

laboratory to sample any visibly contaminated area of the Premises, or area where
a release of Prohibited Substances has been reported, to ensure that the Premises
are retued to Landlord reasonably free of contamination. If Tenant fails to
undertake these sampling activities, Landlord may perfonn the sampling, and
Tenant shall reimburse Landlord for the costs of the sampling. Such obligation
shall not apply, however, to any condition existing prior to the Commencement
Date or to any contamination resulting from Landlord's conduct or for which
Landlord is otherwise responsible.

7.5 Assignment and Subletting Restricted. Tenant shall not sell, assign, sublet
orin any other maner transfer this Agreement or any interest in this Agreement
without the prior written consent of Landlord, which consent may be witheld in
Landlord's sole discretion. No consent in one intace shall prevent the provision
from applying to a subsequent intace.

7.6 Surender. The following provisions apply to surender of the Premises

and the Improvements on the expiration or earlier tennination ofthis Agreement:

(a) Except as otherwise provided in this Agreement, Tenant shall, on the last
day of the Tenn or earlier tennination of this Agreement, surender and
deliver up the Premises and all Improvements to the possession and use of
Landlord without fraud or delay, free and clear of all lettingsand occupan-
cies other than subleases to which Landlord shall have specifically
consented in writig, and free and clear of all liens and encumbraces
other than those, if any, now existing or created or suffered by Landlord,
without any payment or allowance whatever by Ladlord on account of

any Improvements.

(p) Tenant shall surrender the Improvements vacant and broom-clean (i.e., the
propert shall be empty of all personal propert, except as may be included in

9



the Agreement, fTee of all trash, garbage, junk, litter, broken or discarded
items, and vacuumed or swept). When furnished by or at the expense of
Tenant, personal propert, furniture, fixtures, and equipment shall be
removed by Tenant at its sole cost and expense when or before this
Agreement tenninates; provided, however, the removal must not injure the
Premises or the Improvements or necessitate changes in or repairs to them. At
Landlord's request, Tenant shall at Tenant's expense restore the Premises and
Improvements to substantially their condition as on the Commencement Date,
and/or to industrial propert standards, including remediating any contam-
inated soil arsing fTom releases of Prohibited Substaces on the Premises
occurrng during the Tenn and which releases are not the result of conduct for
which Landlord is responsible. Tenant shall pay all Remediation Costs and
other costs of repairing any damage arising fTom the restoration of the
Premises and/or the Improvements to their condition before the removaL.
"Remediation Cost" shall mean the costs of taking all remedial or other
corrective actions and measures associated with remediation of contaminated
real propert, including all direct and indirect legal, administrative and capital

costs, clean-up expenses, engineering costs, and annual operation,
maintenance, and monitoring costs.

(c) Any personal propert, fIxtues, equipment or fuitue of Tenant that
remains on the Premises after the tennination of this Agreement and the
removal of Tenant fTom the Premises may, at the option of Landlord, be
deemed to have been abandoned by Tenant and may either be retained by
Landlord as Landlord's propert or be disposed of, without accountabilty,
in any manner Landlord may see fit, or if Landlord gives wrtten notice to
Tenant to that effect, the propert shall be removed by Tenant at Tenant's
sole cost and expense. If this Agreement tenninatesearly for any reason
other than the default of Tenant, Tenant shall have a reasonable time not
exceeding thir (30) days thereafter to remove its personal propert,
anything. to the contrar notwithstanding.

i.

I

i

(d) Landlord shaH not be responsible for any loss or damage occuring to any
personal propert, fixtures, fuitue or equipment owned by Tenant.

The provisions of this Section 7.6 shall survive the expiration or earlìer

termination of this Agreement.

7.7 Holdover. Should Tenant hold over in possession after the tennination of

this Agreement, such holding over shall not be deemed to extend the tenn of or
renew this Agreement for any fixed tenn, but the tenancy thereafter shall continue
as a tenancy from month to month which shaH be tenninable by Landlord or
Tenant upon sixty (60) days' prior notice to the other and upon the tenns and
conditions herein contained. Failure of Tenant to remove fixtues, fuitue,

fuishings, or trade fixtues that Tenant is required to remove under this

Agreement shaH constitute a failure to vacate to which this Section 7.7 shaH apply
if the propert not removed wil substatiaHy interfere with occupancy of the

10



Premises by another tenant or with occupancy by Landlord for any purpose, in-
cluding preparation for a new tenant. Tenant waives any notice that would other-
wise be provided by law with respect to a month-to-month tenancy.

ARTICLE VII: LANDLORD'S RIGHTS AND REMEDIES

In addition to the rights set fort elsewhere in this Agreement (including those
provided under Aricle ix on default) and as provided by applicable law, Landlord has

and may freely exercise the following rights and have the following remedies with
respect to the Premises and this Agreement:

8.1 Landlord's Right to Transfer. Landlord may sell, exchange, assign,

transfer, convey, contribute, distribute, or otherwise dispose of all or any par of
Landlord's interest in the Premises, the Improvements or this Agreement
(including Landlord's reversion); provided, however, any such sale, exchange,
assignment, transfer, conveyance, contribution, distribution, or other disposition
shall be subject to Tenant's full interests and rights under and pursuant to this
Agreement.

8.2 Subordination: Landlord's Right to Encumber. Ladlord may encumber,
mortgage, pledge, or otherwise hypothecate Landlord's fee simple interest in the
Premises; provided, however, any such encumbrance, mortgage, pledge, or
hypothecation (collectively "Encumbrance") shall be subject to Tenant's full
interests and rights under and pursuant to this Agreement: If, however, any lender
holding an Encumbrance requires that this Agreement be subordinate to the
Encumbrance, this Agreement shall be subordinate to the Encumbrance if the
holder thereof agrees in writing with Tenant that so long as Tenant perfonns its
obligations under this Agreement no foreclosure, . deed given in lieu of
foreclosure, or sale pursuant to the tenns of the Encumbrance, or other steps or
procedures taken under the Encumbrace shall affect Tenant's rights under this
Agreement. If the foregoing condition is met, Tenant shall execute the wrtten
agreement and any other documents required by the holder of the Encumbrance to

accomplish the purposes of this Section 8.2. If the Premises are sold as a result of
foreclosure of any Encumbrance thereon, or otherwise transferred by Ladlord or
any successor, Tenant shall attorn to the purchaser or transferee.

8.3 Inspection and Access. This Agreement, the Premises and the
Improvements, and Tenant's use thereof, are subject to the following provisions
for inspection and access:

(a) Tenant shall pennit Landlord, or the authoried representative of Ladlord, to
enter the Premises and the Improvements at all reasonable times during usual
business hours for puuoses of inspecting the Premises and making any repairs or
perfonning any work that Tenant has neglected or refused to make in accordance
with the terms, covenants, and conditions of this Agreement. Nothing in this
Agreement shall imply any duty or obligation on the par 9f Ladlord to do any

I
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such work or to make any improvements of åny kind whatsoever to the Premises
(including repairs and other restoration work made necessar due to any fire,
other casualty, or parial condemnation, irrespective of the suffciency or

availabilty of any fire or other insurance proceeds, or any award in

condemnation, that may be payable). The performance of any work by Landlord
shall not constitute a waiver of Tenant's default in failing to perform the work.

(b) Durg the progress of any work on the Premises or Improvements performed by
Landlord pursuant to this Section 8.3, Ladlord may keep and store on the Pre-
mises all necessar materials, tools, supplies, and equipment, but said keeping and
storage of any or all said necessar materials, tools, supplies and/or equipment

shall not reasonably interfere with Tenant's use and operation of the Premises at
the Facilty. As long as Ladlord does not cause any uneasonable interference

with Tenant's use and operation of the Premises at the Facilty, Landlord shall

not be liable for inconvenience, anoyance, distubance, loss of business, or other
damage of Tenant or any user by reason of making the repairs or perfoiming any
such work, or on account of bringing matenals, tools, supplies, and equipment
onto the Premises or into the Improvements durg the course of the work, and the
obligations of Tenant under this Agreement shall not be affected by the work.

(c) Landlord shall have the right to enter on the Premises and the Improvements at all
reasonable times during usual business hours for the purose of showing them to
prospective purchasers of Landlord's interest and, at any time within two (2)
years before the Term expires, for the purose of showig them to prospective
tenants. Landlord's right to enter the Premises shall not, however, uneasonably
interfere with Tenant's use and operation of the Premises as the facilty.

8.4 Landlord's Right to Perform Tenant's Covenants. Landlord may perform

Tenant's covenants as follows:

(a) If Tenant at any time fails to make any payment or perform any act on Tenant's
par to be made or performed, Landlord may, after ten (10) days' written notice to
Tenant (or without notice in case of an emergency) and without waiving or
releasing Tenant trom any obligation of Tenant in this Agreement or trom any
default by Tenant and without waiving Landlord's nght to take the action as may
be permissible under this Agreement as a result of the defau1t (but shall be under
no obligation to) make any payment or perform any act on Tenant's par to be
made or performed as provided in this Agreement, and may enter the Premises
and the Improvements for any such purose, and take all such action Land10rd
may deem necessar. To the extent that Landlord enters the Premises and
undertakes any activities thereon to. the Premises, Landlord and it agents shall
have, at a minimum, the same inurance protection required of Tenant and its
contractors and agents as required in this Agreement.

i
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(b) AU sums so paid by Landlord and all costs and expenses incured by Landlord,
including reasonable attorney fees, in connection with the performanc;e of any
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such act, together with, if Tenant does not pay them within the 60-day period after
notice from Landlord, interest at one and one half percent (1 Yz %) per month
from the date of the payment or incurring by Landlord of the cost and expense
until paid, shall constitute a loan by Landlord to Tenant, and shall be paid by
Tenant to Landlord on demand. In the event such loan is outstading for one
hundred twenty (120) days, Tenant shall be in default under this Agreement and
Landlord shall be entitled to terminate the Agreement with no fuer obligations
to Tenant.

8.5 Exculpation and Indemnity. This Agreement, the Premises and the
Improvements, and Tenant's use thereof, are subject to the following provisions
for exculpation and indemnity:

(a) Landlord and Tenant acknowledge that Tenant shall not have exclusive control of
the Premises during the Term of this Agreement. Tenant acknowledges that

thoughout the Term of this Agreement Landlord, or Landlord's agents, other
tenants, subtenants, contractors, employees, licensees, or invitees may require
access onto or though the Premises, or make other use of the Premises, as part of
their use of Landlord's Propert. Subject to Landlord's obligations pursuant to

Section 7.3 and except for Landlord's or Landlord's agents', other tenants',
subtenants', contrctors', employees', licensees', or invitees' activities and/or
conduct, Landlord shall not be liable for any injur or damage to any propert or
to any person happening on, in, or about the Premises or the Improvements, or for
any injur or damage to the Premises or the Improvements or to any propert,

whether belonging to Tenant or to any other person, caused by any ffre, breakage,
leakage, defect, or bad condition in any par or portion of the Premises or of the
Improvements, or fTom steam, gas, electricity, water, rain, or snow that may leak
into, issue, or flow fTom any par of the Premises or the Improvements from the
dr, pipes, or plumbing work of the Premises or the Improvements, or from the
street, subsurface, or any place or quarter, or due to the use, misuse, or abuse of
all or any of the Improvements, or from any kind of injur that may arise from
any other cause whatsoever on the Premises or in or on the Improvements,

including defect in constrction of the Improvements, latent or otherise.

i.

I

i
¡

r.

(b) Tenant shall completely and fully defend, indemnify, and hold Landlord hanless
against and from all actions, causes of action, charges, claims, costs, damages,
demands, expenses (including reasonable arhitect and attorney fees), liabilties,
obligations, and penalties that may be imposed on or incured by or asserted
against Landlord by reason of any of the following occurences during the Term:

(i) any work or thing done in, on, or about all or any par of the Premises or the
Improvements by Tenant or Tenant's agents, subtenants, contractors, employees,
licensees or invitees; (ii) any use, non-use, possession, occupancy, condition,
operation, maintenance, or management of all or any par of the Premises or the
Improvements by Tenant or Tenant's agents, subtenants, contractors, employees,
licensees or invitees; (ii) any negligence on the par of Ten ant or any of Tenant's
agents, subtenants, contractors, employees, subtenants, licensees, or invitees

13



which results in any accident, injur, or damage to any person or propert occur-
rig in, on, or about the Premises or the Improvements; and (iv) any failure on

the par of Tenant to perform or comply with any of the covenants, agreements,

terms, provisions, conditions, or limitations in this Agreement to be performed or
complied with by Tenant, except to the extent Landlord or its agents negligently
perform any of said covenants, agreements, terms, provisions, conditions or
limitations on behalf of Tenant.

Landlord shall completely and fully defend, indemnify, and hold Tenant harless
against and from all actions, causes of action, charges, claims, costs, damages,
demands, expenses (including reasonable architect and attorney fees), liabilties,
obligations, and penalties that may be imposed on or incured by or asserted
against Tenant by reason of any of the following occurences during the Term: (i)
any work or thing done in, on, or about all or any part of the Premises or the
Improvements by Landlord or Landlord's agents, other tenants, subtenants,
contractors, employees, licensees, or invitees; (ii) any use, non-use, possession,
occupancy, condition, operation, maintenance, or management of all or any part
of the Premises or the Improvements by Landlord or Landlord's agents, other
tenants, subtenants, contractors, employees, licensees, or invitees; (iii) any

negligence on the par of Landlord or any of Landlord's agents, other tenants,
subtenants, contractors, employees, licensees, or invitees which results in any
accident, injur, or damage to any person or propert occurring in, on, or about
the Premises or the Improvements; and (iv) any failure on the par of Landlord to
perform or comply with any of the covenants, agreements, terms, provisions,
conditions, or limitations in this Agreement to be performed or complied with by
Landlord, except to the extent Tenant or its agents negligently perform any of said
covenants, agreements, terms, provisions, conditions or limitations on behalf of
Landlord.

I
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(c) Subject to the provisions and limitations of this Agreement, with regard to any
Remediation Costs or cleanup of any contamination resulting from Tenant's

activities or any post~Agreement remediation that Landlord may be required to
perform by any governental body or in compliance with any Legal Require-

ments, judicial decree, administrative order, or directive, including any fines or
penalties assessed in connection with the foregoing, Landlord may seek
reimbursement, and Tenant shall reimburse Landlord, for any and all Remediation
Costs, cleanup and removal expenses, and any other charges, fmes, penalties, or
costs incured by Landlord resulting from the remediation, cleanup, or removal of
any Prohibited Substances or containation arising from Tenant's or Tenant's

agents', subtenants', contractors', employees', licensees' or invitees' activities on
the Premises, including damages for personal injury or propert damages suffered
by Landlord or paid by Landlord to third paries or any governental entity.
Tenant expressly reserves the same rights as against Landlord with respect to any
contamination or Prohibited Substances present in, on, beneath, or emanatig
from the Premises prior to the Commencement Date or resulting from Landlord's
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or Landlord's agents', other tenants', subtenants', contractors', employees',

licensees', or invitees' activities on or about the Premises.

(d) As between Landlord and Tenant, Landlord shall under no circumstances be
considered the generator of any Prohibited Substaces resulting from Tenant's or
Tenant's agents', subtenants', contractors', employees', licensees' or invitees'
activities on the Premises, except to the extent said Prohibited Substances come to
be located in, on, beneath, or emanating from the Premises as a result of
Landlord's negligence or Landlord's or Landlord's agents', other tenants',
subtenants', contractors', employees', licensees', or invitees' activities or
conduct.

(e) Landlord expressly reserves the right to sue Tenant for indemnification,
contribution, or reimbursement under the terms of this Agreement or any Legal
Requirements, for or because of any damages or losses resulting from any
contamination arising from Tenant's or Tenant's agents', subtenants',
contractors', employees', licensees' or invitees' activities on the Premises, or to
recover costs for complying with Legal Requirements, governental cleanup
orders, or damages for personal injur or propert damage, including natual

resources, suffered by Landlord or paid by Landlord to third paries or any
governental body resulting from any contamination arising from Tenant's or
Tenant's agents', subtenants', contractors', employees', licensees' or invitees'
activities on the Premises. Tenant expressly reserves the same rights as against
Landlord with respect to Landlord's or Landlord's agents', other tenants',
subtenants', contractors', employees', licensees', or invitees' activities on or

related to the Premises or any contamination or Prohibited Substances present in,
on, beneath, or emanating from the Premises prior to the Commencement Date.

i
,
I
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(f) Tenant shall fuer indemnify, defend, protect, and reimburse Landlord for, and
hold Landlord hannless from, and against any and all claims, costs, expenses, de-
mands, suits, judgments, expenses, fines, penalties, and losses arising out of or in
connection with bodily injur (including death) to persons or damage to propert,
including natual resources, and causes of action or proceedings, including

administrtive proceedings or legal actions and attorneys' and consultats' fees
and expenses, arising from: (i) Tenant's lease of, operation of, or activities on the
Premises from and after the Commencement Date; (ii) except as expressly
otherwise provided in this Agreement, the default by Tenant in the perfonnance
of any obligation, covenant, or agreement in this Agreement; or (iii) the presence,
origination, release, or deposit of any Prohibited Substces, in, on, or about the
Premises arising from Tenant's activities on the Premises, if so present, deposited,
or released on the Premises on or after the Commencement Date, whether or not
Tenant was aware of or directly involved in the generation or introduction of the
materials in, on, or about the Premises, except to the extent the loss, damage,
injur, or death is caused by or contrbuted to by the negligence of Landlord or

Landlord's agents, other tenants, subtenants, contractors, employees, licensees, or
invitees or otherwise. In addition to its rights to indemnification as set forth
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elsewhere in this Agreement, Tenant expressly reserves the sae rights as against
Landlord with respect to Landlord's or Landlord's agents', other tenants',
subtenants', contractors', employees', licensees', or invitees' activities on or
related to the Premises prior to the Commencement Date, and following the
Commencement Date to the extent the loss, damage, injur or death is caused by
or contributed to by the negligence of Landlord or Landlord's agents, other

tenants, subtenants, contractors, employees, licensees, or invitees or otherwise.

(g) If any action or proceeding is brought against Landlord by reason of any such
claim, Tenant shall, upon written notice from Landlord and at Tenant's expense,
resist or defend the action or proceeding by counsel approved by Landlord in
writing, which approval shall not be uneasonably witheld by Landlord. If any
action or proceeding is brought against Tenant by reason of any such claim,
Landlord shall, upon written notice from Tenant and at Landlord's expense, resist
or defend the action or proceeding by counsel approved by Tenant in writing,
which approval shall not be uneasonably witheld by Tenant. Lmm________________..----.-

(h) Tenant shall look solely to the then interest of Landlord in the Premises, or of any
succcssor of Landlord as owner of the Premises, for the satisfaction of any
remedy of Tenant for failure to perfonn any of Landlord's obligations under this
Agreement, express or implied, or under any law. Neither Landlord, nor any

disclosed or undisclosed principal or beneficiar of Landlord (or member or agent
of Landlord, or trstee, offcer, director, shareholder, parter, or agent of any such

principal), nor any successor of any of them, shall have any personal liabilty for
any such failure under this Agreement or otherwise. The provisions of this
Section 8.5 apply only to Landlord and to the foregoing persons and are not for
the benefit of any insurance company or any other third par.

The indemnification obligations of each par to indemnify the other pursuant to
this Section 8.5 shall apply to any common-law cause of action, whether or not codified,
including causes of action arising in tort, trespass, nuisance, and strct liability, to federal
and state statutory causes of action, and to proceedings or causes of action based on Legal
Requirements; and this obligation shall survive the tennination or expiration of this
Agreement, except, however, to all applicable defenses which Landlord or Tenant may
have, including, but not limited to, statute of limitations and/or laches.

ARTICLE IX: DEFAULT AND REMEDIES

9.1 Events of Default. The occurence of anyone or more of the following

events of default constitutes a breach ofthis Agreement by Tenant:

(a) Tenant's failure, whether by action or inaction, to payor perfonn any of Tenant's
obligations under this Agreement and the failure continues and is not remedied
within sixty (60) days after Landlord has given Tenant a notice specifying the

default, or, in the case of a default that can be cured but not within a period of

16

, .

Deleted: Tenant shl not make any

clai agast Ladlord for any of the

riks for which Ladlord has fushed
Tenant with insmace policies
evidencing coverage of the risks unless
and until the insurr fails or refuses to
defend and/or pay all or any par of a
thrd-par claim. cxcept that if afer

. sixt (60) days ftom the date inurer filSt
receives notice of such third-p claim
the insurer has not affnnatively agred,
in wrting, to defend and/or pay all of sad
thrd-par claim. Tenat may make a

clai agast Lalord for any such risks

or par thereof that said insurr has failed
to derend and/or pay. Tenant's above-
referenced restctin on making a c1ai
agaist Ladlord shall not apply to any
porton of a clai that is in excess of
Ladlord's insurance limits or outside the
scope of Ladlord's insce coverage.

Lalord shal fuly cooperte with
Tenant in making any claims agaist said
insuelS ar if requested by Tenant shall
make a simuJtaeous cla agast the

insurer on Tenant's behalf. Ladlord
agres that any sttute oflimitations,
statue of repose, perod oflaches, or
other applicable statuor or common Jaw
tie limitations, however defied or
denominated, which may be applicable to
any claim that Tenant may have agst
Ladlord, whether statutory, contrctual,
equtable. or otheeise, shall be tolled
dug an period of tie when Tenant is

pusuing a claim agast sad inurers.

i

I.
i

i.

I



i.

sixty (60) days, if Tenant has not notified Landlord of Tenant's intention to cure
the default and begu curg the default within the 60-day period, and
contiuously and dilgently completed the cue of the default.

(b) If Tenant fies a petition in banptcy or insolvency or for reorganization under

any banptcy act, or voluntarily takes advantage of any such act by answer or
otherwise, or makes an assignent for the benefit of creditors.

(c) If involuntar proceedings under any bankptcy law or insolvency act are
instituted agaist Tenant or any guarantor, or if a receiver or trstee shall be
appointed of all or substatially all of the propert of Tenant or any guarantor,

and the proceedings are not dismissed or the receivership or trsteeship vacated
within twenty (20) days after the instituion or appointment.

(d) If Tenant vacates or abandons the Premises, or if this Agreement or the Premises
are trsferred to or pass to any other person or entity, except as expressly

permitted under this Agreement.

9.2 Landlord's Remedies Upon Tenant's Default. Upon the occurence of an

event of default, Landlord may exercise anyone or more of the remedies set fort

in this paragraph or any other remedy available under applicable law or in this
Agreement:

(a) Landlord or Landlord's agents and employees may reenter the Premises pursuant
to their statutory rights afforded by summar eviction proceedings or by any
suitable action or proceeding at law, or by force or otherwise.

(b) If and upon Tenant's eviction from the Premises subsequent to a ruling by a cour
and subsequent to enforcement by any such judgment, Landlord may relet the
whole or any par of the Premises from time to time, either in the name of
Landlord or otherwise, to other tenants, for the terms ending before, on, or after
the expiration date of the Term, at the rentals and on any other conditions (includ-
ing concessions and free rent) Landlord may determine to be appropriate. To the
extent allowed under California law, Landlord shall have no obligation to relet all
or any par of the Premises and shall not be liable for refusal to relet the Premises,
or, ifthere is such a reletting, for refusal or failure tö collect any rent due on the
reletting; and any action of Landlord shall not operate to relieve Tenant of any
liabilty under this Agreement or otherwise affect the liabilty. Landlord at
Landlord's option may make any physical changes to the Premises that Landlord,
in Landlord's sole discretion, considers advisable and necessar in connection
with any such reletting or proposed reletting, without relieving Tenant of any
liability under this Agreement or otherwise affecting Tenant's liabilty.
Landlord's rights hereunder are subject to Landlord's duty to mitigate any and all
of its alleged damages.

I
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(c) Whether or not Landlord retakes possession or relets the Premises, Landlord has
the right to seek recovery of damages, legal expenses, and all costs incured by
Landlord in restorig the Premises and the Improvements or otherwise preparing

the Premises for reletting, and all reasonable costs incured by Landlord in
reletting the Premises.

(d) To the extent permitted under California law, Landlord may sue periodically for
damages as they accrue without barg a later action for fuer damages.

(e) il the event of a breach by Tenant of any of the terms or conditions of this

Agreement, Landlord shall have the right of injunction to restrain Tenant and the
right to invoke any remedy allowed by law or in equity, as if the specific remedies
of indemnity or reimbursement were not provided in this Agreement.

9.3 No Waiver. No failure by a par to insist on the strict performance of any
agreement, term, covenant, or condition of this Agreement or to exercise any right
or remedy consequent upon a breach constitutes a waiver of any such breach or of
the agreement, term, covenant, or condition. No agreement, term, covenant, or
condition to be performed or complied with by a par, and no breach by a par,
shall be waived, altered, or modified except by a wrtten instrment executed by
the other par. No waiver of any breach shall affect or alter this Agreement, but
each and every agreement, term, covenant, and condition of this Agreement shall
continue in full force and effect with respect to any other then-existing or

subsequent breach.

i
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9.4 Rights and Remedies. Cumulative. Each right and remedy provided for in
this Agreement is cumulative and is in addition to every other right or remedy
provided for in this Agreement or now or hereafter existing at law or in equity or
by statute or otherwise, and the exercise or begining of the exercise by Landlord
or Tenant of anyone or more of the rights or remedies provided for in this
Agreement or now or hereafter existing at law or in equity or by statute or
otherwise shall not preclude the simultaneous or later exercise. by the par in

question of any or all other rights or remedies provided for in this Agreement or
now or hereafter existing at law or in equity or by statute or otherwise.

9.5 Costs and Attorney Fees. If any suit or action is fied by any par to

enforce this Agreement or otherwise with respect to the subject matter of this
Agreement, the prevailing par shall be entitled to recover reasonable attorney
fees incured in preparation or in prosecution or defense of the suit or action as
fixed by the tral cour and if any appeal is taken from the decision of the trial

cour reasonable attorney fees as fixed by the appellate cour, and if any petition
on review is taken from the decision of the appellate cour reasonable attorney
fees as fixed by the higher cour.

ARTICLE X: CONDEMNATION
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10.1 Total Taking. If, after the execution of this Agreement and prior to the
expiration of the Tenn hereof, the whole of the Premises and/or the Improvements
shall be taen under power of eminent domain by any public or private authority,
or conveyed by Landlord to said authority in lieu of such taking, then this
Agreement and the Tenn hereof shall cease and tenninate as of the date when
possession of the Premises and the Improvements shall be taken by the taking
authority and Landlord shall have no fuher obligation or duty to Tenant pursuant
to this Agreement including, but not limited to, the duty to relocate Tenant.

10.2 Parial Taking. If, after the execution of this Agreement and prior to the
expiration of the Tenn hereof, any public or private authority shall, under the
power of eminent domain, take, or Landlord shall convey to said authority in lieu
of such taking, propert which results in a reduction by twenty-five (25%) percent
or more of the area in the Premises, or of a portion of the Premises and/or the
Improvements that substantially interrpts or substantially obstrcts Tenant's use
of the Premises; then Tenant may, at its election, tenninate this Agreement by
giving Landlord notice of the exercise of Tenants election within thir (30) days

after Tenant shall receive notice of such taking. In the event of tennination by
Tenant under the provisions of this Section 10.2, this Agreement and the Tenn
hereof shall cease and tenninate as of the date when possession shall be taken by
the appropriate authority, and Landlord shall have no fuher obligation or duty to
Tenant pursuant to this Agreement including, but not limited to, the duty to
relocate Tenant.

10.3 Restoration. In the event of a taking in respect of which Tenant shall not
have the right to elect to tenninate this Agreement or, having such right, shall not
elect to tenninate this Agreement, this Agreement and the Tenn thereof shall
continue in full force and effect and Tenant shall restore the remaining portions of
the Premises and or the Improvements to an architectul whole in substatially

the same condition that the same were in prior to such taking.

lOA The Award. All compensation awarded for any taking, whether for the
whole or a porton of the Premises and/or the Improvements, shall be the sole
propert of the Landlord whether such compensation shall be awarded for

diminution in the value of, or loss of, the leasehold or for diminution in the value
of, or loss of, the fee in the Premises and/or the Improvements, or otherWise. The
Tenant hereby assigns to Landlord all of Tenant's right and title to and interest in .
any and all such compensation. However, Landlord shall not be entitled to and
Tenant shall have the sole right to make its independent claim for and retain any
portion of any award made by the appropriating authority directly to Tenant for
loss of business, or damage to or depreciation of, and cost of removal of fitures
and personalty installed in or upon the Premises or the Improvements by, or at the
expense of Tenant, and to any other award made by the appropriating authority
directly to Tenant.
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10.5 Dispute over Taking. If there is any dispute between Tenant and Landlord

with respect to any issue of fact arising out of a taking mentioned in this Aricle
X, the dispute shall be resolved by the same cour in which the condemnation
action is brought, in proceedings appropriate for adjudicating the dispute.

10.6 Release. In the event of any termination of this Agreement as the result of
the provisions of this Aricle X, the pares, effective as of such termination, shall

be released, each to the other, from all liabilty and obligations thereafter arising

under this Agreement.

ARTICLE XI: LANDLORD'S RIGHT TO RELOCATE THE FACILITY

11.1 Landlord's Right to Relocate the Facility. Landlord shall have the
exclusive right upon one hundred twenty (120) days' prior written notice, to
relocate the Facility to another location within the Propert or location within the
Los Angeles County. Landlord's right to relocate Tenant shall be subject to the
condition that the new premises designated by Landlord shall be substantially as
desirable as the Premises with respect to size and zoning and shall not materially
frstrte Tenant's puuoses as set fort in Section 3.1 of this Agreement. If

Landlord shall exercise its right hereunder, the replacement premises shall

thereafter be deemed for the purses of this Agreement as the "Premises".

Tenant shall vacate the initial Premises and surender vacant and exclusive
possession of such Premises to Landlord on or before the date of relocation,
provided that Landlord has theretofore delivered vacant and exclusive possession
of the replacement Premises to Tenant. Landlord shall be solely responsible for
implementing all work relating to relocating the Facility.

I.
i11.2 Cost of Relocation. In the event of such a relocation, the cost of relocating

Tenant and the cost of alterig the new space to make it comparable to the

Premises shall be borne by Landlord as follows: (a) Landlord shall pay two-thirds
(2/3) of the Relocation Costs; and (b) Tenant shall pay one-third (I/3) of the
Relocation Costs. As used herein, the term "Relocation Costs" shall mean all
costs incured by Landlord in connection with relocating to the new Premises

pursuant to this Article XL including all reasonable moving expenses and costs
incurred in connection with the alteration, improvement or constrction thereof;
provided, however, that Relocation Costs shall not include out-of-pocket expenses
incurred by either Par for attorneys.

11. Payment of Relocation Costs. Ladlord shall submit to Tenant copies of

bils and invoices evidencing such Relocation Costs for which reimbursement is

sought. Tenant shall, within thir (30) days after the receipt of such bils or

invoices, pay to Landlord the amounts for which reimburement is sought. I

ARTICLE XII: MISCELLANOUS
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12.1 Amendments. This Agreement may be amended only by an instrent in

writing executed by Landlord and Tenant.

12.2 Applicable Law. This Agreement shall be governed by, and constred in

accordance with, the laws of the State of California.

12.3 Binding Effect. This Agreement binds and benefits Landlord, and
Landlord's successors and assigns, and Tenant, Tenant's successors, and, without
waiving restrictions on assignent, Tenant's assigns. Nothing in this Agreement,
express or implied, confers, or shall be constred or deemed to confer, upon any
person, firm, or other entity not a par to this Agreement, or the legal representa-
tives of any such person, firm, or entity, any rights, claims, or remedies of any
nature or kind whatsoever under, with respect to, or by reason of, this Agreement.
Each person signing this Agreement warrants authority to do so and to bind

pricipals.

12.4 Constrction. The paries have paricipated jointly in the negotiation and
drafting of this Agreement. If an ambiguity or question of intent or interpretation
arises, this Agreement shall be constred as if drafted jointly by the paries and no
presumption or burden of proof shall arise favoring or disfavoring any part by
vire of the authorship of any of the provisions of this Agreement. Any

reference to "Parties" in this Agreement is a reference to Landlord and Tenant.
Any reference to any federal, state, local, or foreign statute or law shall be
deemed also to refer to all rules and regulations promulgated thereunder, unless
the context requires otherwise.

I
i
i
I-
I

I

12.5 Invalidity of Paricular Provisions. If any term or provision of this
Agreement or the application of the Agreement to any person or circumstances is,
to any extent, invalid or unenforceable, the remainder of this Agreement, or the
application of the term or provision to persons or circumstances other than those
as to which it is held invalid or unenforceable, shall not be affected, and each term
and provision of this Agreement shall be valid and be enforced to the fullest
extent permitted by law.

12.6 No Parership. No provision of this Agreement creates, or shall be
deemed to create, a parership, joint ventue, or other relationship between Landlord

and Tenant except that of landlord and tenant. Landlord shall have no liability for
Tenant's debts, liabilities, or obligations whatsoever.

12.7 Non-Merger. There shall be no merger of this Agreement, or of the
leasehold estate created by this Agreement, with the fee estate in the Premises by
reason of the fact that this Agreement, the leasehold estate created by this Agreement,
or any interest in this Agreement or in any such leasehold estate, may be held,
directly or indirectly, by or for the account of any person who shall own the fee estate
in the Premises or any interest in the fee estate, and no such merger shall occur unless
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and until all persons at the time having an interest in the fee estate in the Premises and
all persons having an interest in this Agreement, or in the leasehold estate created by
this Agreement, shall join in a wrtten instrment effecting the merger and shall duly
record the instrent.

12.8 Notices. The following provisions govern an notices required or permitted
under this Agreement:

(a) Any notice required or permitted by the terms of this Agreement shall be deemed
given if delivered personally to an offcer, agent, employee, member, or manager
of the part to be notified or sent by United States certified mail, postage prepaid,

retu-receipt requested, and addressed to the par at its address stated below, or
any other addresses designated by either part by written notice to the other.
Except as otherwise provided in this Agreement, every notice, demand, request,
or other communication shall be deemed to have been given or served on actual
receipt.

(b) Tenant shaH immediately send to Landlord, in the maner prescribed above for
giving notice, copies of all notices with respect to the Premises or Improvements
given by Tenant to, and copies of all such notices that Tenant receives ITom, any
government authorities, fire regulatory agencies, and similarly constituted bodies,
and copies of Tenants responses to the notices.

(c) Notwithstanding anything in this Section 12.8 to the contrar, any notice mailed
to the last designated address of any person or par to which a notice may be or
is required to be delivered pursuant to this Agreement or this Section 12.8 shall
not be deemed ineffective if actual delivery cammot be made due to a change of
address of the person or part to which the notice is directed or the failure or
refusal of the person or par to accept delivery of the notice.

AZUSA LAND RECLAM nON. INC.

COUN OF LOS ANGELES

12.9 Authority. Only the Board of Supervisors of the County of Los Angeles

("Board of Supervisors") has the authority, by formally approving and/or
executing this Agreement, to bind Tenant to the terms included herein. Each
individual executing this Agreement on behalf of Tenant represents and warants
that he or she is duly authorized to execute and deliver this Agreement on behalf
of Tenant, and that this Agreement is bindig upon Tenant in accordance with its
terms. Landlord undertads that no material terms of this Agreement may be
altered or deleted, nor may any new material terms be added to this Agreement,
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without the express written approval of the Board of Supervisors, either through

an amendment to the Agreement or by other fonnal board action. No County of
'Los Angeles offcer, employee, agent or independent contractor has any authority
to alter, add or delete the material terms of this Agreement and Landlord may not
rely upon any representations to the contrar. This limitation of authority applies
to all material tenns ofthe Agreement. Each individual executing this Agreement
on behalf of Landlord represents and warrants that he or she is duly authorized to
execute and deliver this Agreement on behalf of Landlord, and that this
Agreement is binding upon Landlord in accordance with its tenns.

I.
j.
I

¡

r

12.10 Solicitation of Consideration. Landlord acknowledges that it is aware of
the following provision: It is improper for any County offcer, employee or agent
to solicit consideration in any fonn ffom a landlord with the implication,
suggestion or statement that the landlord's provision of the consideration may
secure more favorable treatment for the landlord in the award of the lease or that
landlord's failure to provide such consideration may negatively affect the
County's consideration of the landlord's offer to lease. A landlord shall not offer
or give, either directly or through an intennediary, consideration in any fonn to a
County officer, employee or agent for the purose of securing favorable treatment
with respect to the award of the lease. Landlord shall immediately report any

attempt by a County offcer, employee or agent to solicit such improper
consideration. The report shall be made either to the County manager charged
with the supervision of the employee or to the County Auditor-Controller's
Employee Fraud Hotline at (213) 974-0914 or (800) 544-6861.

,
i

L
,

12.1 1 Consideration of GAIN/GROW Program Paricipants. Should Landlord

require additional or replacement personnel after the effective date of this
Agreement, Landlord shall give consideration for any such employment openings
to paricipants in the County's Deparent of Public Social Services' Greater

Avenues for Independence ("GAIN') Program or General Relief Opportities for
Work ("GROW") Program who meet Landlord's minimin qualifications for the
open position. The County wil refer GAIN/GROW paricipants by job category
to Landlord.

12.12 Ouiet Enioyment. Tenant, on observing and keeping all covenants and

conditions of this Agreement on Tenant's par to be kept, shall quietly have and
enjoy the Premises during the Tenn without hindrance or molestation by anyone
claiming by, though, or under Landlord as such, subject, however, to the excep-
tions, reservations, and conditions of this Agreement.

I.t.
I
i.

I

12.13 Attorney's Fees. In the event this Agreement gives rise to a lawsuit,
arbitrtion, or other legal proceeding among any of the paries hereto, the
prevailig part shall be entitled to recover actual cour costs and reasonable

attorneys' fees in addition to any other relief to which such par may be entitled.
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12.14 Entire Agreement. This Agreement (including exhibits) sets fort the
paries' complete, entire, and exclusive understanding about the subject matter of

this Agreement and supersedes any and all prior understadings and agreements,
whether written or oral, between the paries åbout the subject matter.

i.

In Witness Whereof, the paries hereto have executed this Agreement on the day
and year first above written.

LANDLORD

AZUSA LAND RECLAMATION, INC.

By:
Its:

APPROVED AS TO FORM:

By:
Attorneys for Azusa Land Reclamation, Inc.

TENANT

COUNTY OF LOS ANGELES

By:
Chair, Board of Supervisors

ATTEST:
SACHI HAl
Executive Offcer-Clerk of the Board

By:
Deputy

APPROVED AS TO FORM:
RAYMOND G. FORTNR, JR.
County Counsel
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By:
Deputy
Attorneys for County of Los Angeles
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EXHIBIT A
Lee:al Description of Property
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EXHffIT B
Le2al Description of Premises
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SOLID WASTE DISPOSAL AGREEMENT

This SOLID WASTE DISPOSAL AGREEMENT ("Agreement") is made and. entered into on
,2007 by and between USA Waste of California, Inc., a Delaware corporation

("USA Waste") and the Los Angeles County Flood Control District ("District"). USA Waste and the
District may be referred to herein collectively as the "Parties" and individually as a "Part."

A. USA Waste represents that it owns and operates an environmentally sound and pennitted
disposal site located in the City of Azusa, State of California on property located at 1211 West Gladstone
Street.

B. The District seeks to conserve existing sediment disposal capacity at sites owned by the
District or the County of Los Angeles by providing for the disposal of Acceptable Waste (as defined
herein) at privately-owned disposal facilities.

C. The District and USA Waste desire to enter into this Agreement to provide for the
disposal of Acceptable Waste (as defined herein) transported by the District to USA Waste's disposal site.

Now therefore, in consideration of the mutual covenants and agreements contained herein, and
for other good and valuable consideration, including the Settlement Agreement attached hereto, the
Parties, intending to be legally bound, agree as follows:

1. DEFINITIONS. As used in this Agreement, the following terms shall have the following meanings:

1.1 "Acceptable Waste" means sediment located at any propert owned by the County of Los Angeles
("County") or the District that is not "Excluded Waste" as defined in Section 1.5 below.

1.2 "Base Rate" means the initial per ton disposal fee to be paid by the DistrIct to USA Waste as
compensation for disposal of Acceptable Waste as set forth in and adjusted in accordance with Section 3
below.

1.3 "Disposal Site" means that certain disposal site owned and operated by USA Waste located in the
City of Azusa, Ca,lifornia at 1211 West Gladstone Street or such other disposal facility as may be
designated by USA Waste with the prior written consent of the District, which consent shall not be
unreasonably withheld, delayed or conditioned.

1.4 "Equipment" means any and all containers, tractors, trailers, motor vehicles, cranes, top pickers and
other equipment utilzed by the District or USA Waste for the collection, transportation, handling,
processing and disposal of Acceptable Waste pursuant to this Agreement.

1.5 "Excluded Waste" means waste that: (a) is prohibited from receipt at the Disposal Site by state,
federal or local law, regulation, rule, code, ordinance, order, license, permit or permit condition, including
land use restrictions or conditions applicable to the Disposal Site; (b) is or contains Hazardous Waste as
defined in Section 1.6 below; or (c) would present a significant risk to human health or the environment,
or cause a nuisance; and (d) does not constitute Acceptable Waste as defined in Section 1.1 above.

1.6 "Hazardous Waste" means waste that is required to be accompanied by a written manifest or
shipping document describing the waste as "hazardous waste," pursuant to any state or federal law and
waste containing any substance or material defined, regulated or listed as "hazardous substances,"



"hazardous materials," "hazardous wastes," "toxic waste," or "toxic substances" or sim ilarly identified as
hazardous to human health or the environment, in or pursuant to federal, state or local laws.

1.7 "Uncontrollable Circumstances" means Acts of God including landslides, lightning, storms, floods,
freezing, and earthquakes; forest fires; civil disturbances; strikes; lockouts or other industrial disturb-
ances; acts of the public enemy; wars; blockades; public riots; power failure; governmental restraint;
damage to or destruction of the Disposal Site as a result of events such as those described in this
paragraph; except that "Uncontrollable Circumstances" does not include events that are reasonably within
the control of the Party, or a Party's contractor or subcontractor, whose ability to perfonn under this
Agreement is impaired or prevented by the Uncontrollable Circumstances event.

2. DELIVERY OF ACCEPT ABLE WASTE. Beginning on the Effective Date, and throughout the
tenn ofthis Agreement, the District and/or its agents or subcontractors may collect, load, transfer,
transport and deliver to, and USA Waste shall accept for disposal at the Disposal Site up to 4,500,000
tons (the "Maximum Tonnage") of Acceptable Waste.

3. COMPENSATION FOR DISPOSAL.

3.1 Base Rates. USA Waste shall charge the District, and the District shall pay to USA Waste for
disposal services, an initial disposal rate of Fift Cents ($0.50) per ton (the "Base Rate") for all
Acceptable Waste delivered to the Disposal Site by the District or its agents or subcontractors. The Base
Rate includes all federal, state and local taxes, fees and assessments levied on or applicable to the disposal
of the Acceptable Waste as of the Effective Date, EXCEPT the Base Rate shall not include any solid
waste management fee levied pursuant to LACC Chapter 20.88 ("Solid Waste Management Fee"). The
District agrees that it shall be solely responsible for payment of any applicable Solid Waste Management
Fee to the County. In charging the Base Rate, USA Waste shall determine the tonnage of Acceptable
Waste by weighing the District's vehicles or its agent's or subcontractor's vehicles at the Disposal Site.

3.2 CPI Adjustment. Beginning on July I, 2008, and thereafter on the next succeeding July 1 for the
next four (4) years during the tenn ofthis Agreement, the then-current Base Rate, as adjusted under this
Section 3, shall be automatically adjusted by the average percent change, ifany, in the Consumer Price
Index (CPI) for all urban consumers in the Los Angeles, Anaheim, and Riverside areas, as published by
the United States Department of Labor, Bureau of Labor Statistics, during the period commencing April 1
of the previous calendar year to March 31 ofthe current calendar year, as confinned by the Auditor-
Controller. The rate adjustment under this Section 3.2 shall go into effect during the billng cycle for the
month after which the District receives notice ofthe CPI adjustment from USA Waste.

3.3 Other Rate Adjustments. USA Waste may increase the Base Rate for any additional tax, tariff, fee,
assessment or other charge levied or assessed on the storage, handling, transportation or disposal of
Acceptable Waste after the Effective Date, except that USA Waste shall be responsible for any tax, tariff,
fee, assessment or other charge levied or assessed on the storage, handling and transportation of material
removed from the Disposal Site for any purpose or reason that is not pursuant to Section 3.1 above.

3.4 Payment. On a monthly basis during the tenn of this Agreement, USA Waste shall invoice the
District for the actual tons of Acceptable Waste disposed of by the District during the preceding month.
The District shall pay the full amount of each invoice to USA Waste within sixty (60) days of the date of
each invoice.

4. EXCLUDED WASTE: INSPECTION, REJECTION. Prior to delivery to the Disposal Site, USA
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Waste shall inspect all waste received, collected, handled, processed and/or transported by the District
(and/or its agents or subcontractors) and shall remove any and all Excluded Waste. USA Waste shall
have the right to inspect, analyze or test any waste delivered by the District. USA Waste shall have the
right to reject, refuse or revoke acceptance of any waste if, based on and in compliance with USA Waste's
written inspection protocols, a copy of whichshal i be provided to the District as of the date of this
Agreement, the waste or tender of delivery fails to conform to, or the District fails to comply with, the
temms of this Agreement with respect to the delivery of waste meeting the definition of Acceptable Waste

hereunder. USA Waste shall within two business days of 
the rejection provide the District with written

documentation, including all testing results, of USA Waste's basis for its rejection of 
the District's waste.

USA Waste shall not reject the District's waste for any other reason. Upon the District's receipt of
written documentation as provided in this paragraph, the District shall have three business days
(excluding Friday) to challenge USA Waste's rejection of 

its waste. Upon notice by USA Waste that its

rejection is not rescinded, the District shall, at its sole cost, remove or arrange to have the rejected waste
removed from USA Waste's control or propert. If 

the rejected waste is not removed within seven (7)

business days from the District's receipt of notice, USA Waste shall have the right and authority to handle
and dispose of the rejected waste. The District shall pay and/or reimburse USA Waste for any and all
reasonable costs, damages and/or fines incurred as a result of or relating to the District's tender or
delivery of Excluded Waste or other failure to comply or confomm to this Agreement, including, without
limitation, costs of inspection, testing, analysis, handling and disposal of Excluded Waste, except to the
extent said costs, damages and/or fines are the result of or relate to USA Waste's own negligence. USA
Waste shall invoice the District for all such costs, damages and/or fines and the District shall pay the full
amount of each invoice to USA Waste within sixty (60) days of 

the date of each invoice. Title to,

ownership of and liabilty for Excluded Waste shall at all times remain with the District.

5. COMPLIANCE WITH LAWS. The District and USA Waste shall fully comply with all federal,
state and local statutes, regulations, pemmits, approvals and restrictions, any legal entitlement and any
other rule, regulation, requirement, guideline, penn 

it, action, detennination or order of any governmental

body having jurisdiction, that is/are applicable to the collection, handling, transport, processing, storage or
disposalofthe Acceptable Waste, including any ofthe foregoing which concern health, safety, fire,
environmental protection, labor relations, building codes, non-discrimination and the payment of
minimum wages.

6. TERM OF AGREEMENT. The tenn of this Agreement shall commence on the Effective Date and
end on the day that the Maximum Tonnage has been accepted for disposal at the Disposal site, but in any
event not more than a period of twenty (20) years after the Effective Date. The period of twenty years
shall not include any time during which the obligations under this Agreement are suspended under
Section 9 below.

7. LIMITED LICENSE TO ENTER. The District and its agents and subcontractors shall have a
limited license to enter the Disposal Site forthe sole purpose of off-loading Acceptable Waste at an area
designated, and in the manner directed, by USA Waste. The District shall ensure that its subcontractors,
comply with all rules and regulations of the Disposal Site (as articulated in writing), including those
relating to the use and operation of the Disposal Site and conduct of persons on the premises of the

Disposal Site, as the same may be amended by USA Waste from time to time. USA Waste may reject
Acceptable Waste or deny the District or its subcontractors entry to the Disposal Site with respect to a
given load in the event of the District's or its subcontractors' failure to follow such rules and regulations.
USA Waste shall by the Effective Date delineate to the District in writing all rules and regulations of 

the

Disposal Site, including those relating to the use and operation of 
the Disposal Site and conduct of

persons on the premises of the Disposal Site. USA Waste's amendments to Disposal Site rules and
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regulations shall not go into effect until (10) days after the District's receipt of USA Waste's written
notification ofthe amendments.

.8. TIME OF DELIVERY. The District shall be entitled to deliver Acceptable Waste to the Disposal
Site during normal operating hours. The District will reasonably cooperate with USA Waste regarding
delivery schedules and volumes of Acceptable Waste to avoid unreasonable interference with the nonnal
operations of the Disposal Site.

9. UNCONTROLLABLE CIRCUMSTANCES. Provided that the requirements of this Section are
met, neither Party shall be considered in default in the perfonnance of its obligations under this
Agreement (not including the obligation to make payments) to the extent that such perfonnance is
prevented or impaired by the occurrence of Uncontrollable Circumstances. If, as a result of an event of
Uncontrollable Circumstances, either Part is wholly or partially unable to meet its obligations under this
Agreement, then it shall give the other Par prompt written notice of such event, describing it in
reasonable detaiL. The obligations under this Agreement of the affected Part shall be suspended, other

than for payment of monies due, but only with respect to the particular component of obligations affected
by the event and only for the period during which the event of Uncontrollable Circumstances exists;
provided, however, that USA Waste shall have a reasonable time during which to assess the impacts
caused by an event of Uncontrollable Circumstances and reasonable discretion to determine whether it
wil make repairs and resume all or part of the operations or whether it will terminate all operations at the
Disposal Site. Should operations at the Disposal Site be interrupted, impaired or tenninated due to
Uncontrollable Circumstances, USA Waste shall designate an alternative Disposal Site acceptable to the
District.

i O. TERMINATION; DEFAULT. Either Part shall have the right to tenninate this Agreement upon
giving the other Part written notice if the other Party defaults in the perfonnance of any material
obligation of the defaulting Part under this Agreement and fails to cure such default within thirt (30)
days after receiving written notice thereof from the non-defaulting Part, provided that in the event the
defaulting Part shows cause why it should be entitled to reasonable additional time to cure the default
(other than a payment default), the non-defaulting Part shall allow such additional time. It is the
understanding and expectation of the Paries that they wil make all reasonable accommodations to avoid
tennination of this Agreement, which has been entered into as consideration for the Settlement
Agreement.

11. THE DISTRICT'S REMEDIES FOR BREACH.

i i.1 In the event that perfonnance under this Agreement becomes impossible or impractical by reason of
USA Waste's material breach ofthis Agreement:

i i .1.1 The District, through its agents or subcontractors, may collect, load, transfer, transport and deliver
Acceptable Waste to an alternative disposal facility selected by the District in its reasonable discretion. In
the event that the District elects to dispose of said waste at an alternative facility pursuant to this Section
i i, USA Waste shall be responsible for and shall reimburse the District for the actual out-of-pocket costs
of disposal, less the rate otherwise payable by the District pursuant to Sections 3.1,3.2, and 3.3 above,
within thirt (30) days of the District incurring said costs; or

i 1.1.2 If requested by USA Waste, the District may collect, load, transfer, transport and deliver
Acceptable Waste to an alternative facility operated by USA Waste or its affiiates for disposal; provided,
however, that: (1) the Parties agree upon such an alternative facility acceptable to the District; and (2) all
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out-of-pocket costs of disposal beyond the rate otherwise payable by the District pursuant to Sections 3.1,
3.2, and 3.3 above shall be paid by USA Waste.

11.2 The District shall notify USA Waste of its election prior to any alternative disposal pursuant to this
Section i i and will negotiate in good faith with USA Waste to avoid alternative disposal pursuant to this
Section 1 i, if possible. USA Waste's responsibility for disposal and alternative disposal under this
Section 11 shall not, in any event, exceed the Maximum Tonnage under Section 2 above.

11.3 The provisions of this Section 11 shall survive a tennination of this Agreement pursuant to Section
i 0 above by reason of a default by USA Waste.

11.4 The rights and remedies conferred upon the District in this Section 11 are cumulative and in
addition to every other right or remedy provided for in this Agreement or now or hereafter existing at law
or in equity or by statute or otherwise, and the exercise or beginning of the exercise by the District of any
one or more of the rights or remedies provided for in this Section i i or now or hereafter existing at law or
in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the District of
any or all other rights or remedies provided for in this Agreement or now or hereafter existing at law or in
equity or by statute or otherwise. The provisions of this Section i i shall not, however, relieve the District
of its obligation to mitigate its damages hereunder, except that in the event that the District selects a .
District or County owned disposal facility as an alternative disposal facility under Section 11.1.1 above,
then the District's costs of disposal under Section 11.1. shall be calculated based upon the fair market
value of the disposal capacity used at the alternative disposal facility.

12. WARRNTIES OF THE DISTRICT. The District warrants and represents that:

12.1 The waste delivered to the Disposal Site by the District or its agents or subcontractors shall confomm
to the definition of Acceptable Waste set forth in Section i. i above and the District shall not knowingly
deliver waste containing any Excluded Waste;

12.2 The District shall establish and maintain a program of operating and monitoring procedures and
activities to prevent the transportation or delivery to the Disposal Site of Excluded Waste;

12.3 The District possesses the Equipment, plant and employee or subcontractor resources required to
meet its obligations required under this Agreement, and the Equipment shall, at all times relevant to the
perfommance of services hereunder, be maintained in a good and safe condition and fit for use;

12.4 The District shall, and shall direct any of its subcontractors to, collect, handle and transport all
Acceptable Waste in a safe and workmanlike manner in full compliance with all applicable federal, state
and local laws, ordinances, decisions, orders, rules or regulations; and

12.5 The District has advised its drivers of USA Waste's prohibition on delivery of Exc1uded Waste, of

the definitions and listing of Hazardous Waste under applicable federal and state law and regulations and
of the definition of Acceptable Waste in Section 1.1 above.

13 . WARRNTIES OF USA WASTE. U SA Waste warrants and represents that:
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i 3. 1 USA Waste possesses the Equipment, plant and employee resources required to meet its obligations
required under this Agreement, and the Equipment shall, at all times relevant to the perfonnance of
services hereunder, be maintained in a good and safe condition and fit for use;

13.2 The Disposal Site has been issued, and USA Waste shall maintain throughout the term of this
Agreement, all permits, licenses, certificates or approvals required by valid and applicable laws,
ordinances and regulations necessary to allow the Disposal Site to accept and dispose of Acceptable
Waste; and

13.3 USA Waste shall handle and dispose of the Acceptable Waste in a safe and workmanlike manner in
full compliance with all valid and applicable federal, state and local laws, ordinances, orders, rules and
regulations.

14. INSURANCE. USA Waste warrants that it shall, and the District warrants that it shall ensure that
its subcontractors, secure and maintain in full force and effect throughout the tenn of this Agreement
insurance coverage for commercial general liability (bodily injury and propert damage), automobile
liability and workers' compensation insurance with limits that are required by appropriate regulatory
agencies or the following limits, whichever are greater: commercial general liability, $1,000,000
combined single limit per occurrence and aggregate; automobile liability, $1,000,000 combined single
limit per occurrence; aggregate; workers' compensation and statutory limit, $1,000,000 combined single
limit per occurrence and aggregate; and pollution legal liability, $0.00 per occurrence, $0.00 aggregate.

i 5. INDEMNITY.

15.1 Indemnity. Each Part ("Indemnitor") shall defend, indemnify and hold hannless the other Part
and its districts, elected and appointed offcials, employees, offcers, agents and subcontractors
(collectively, "Indemnitees"), from and against any and all liabilities, penalties, fines, forfeitures,
demands, claims, causes of action, suits, judgments and costs and expenses incidental thereto, including
expert witness fees and reasonable attorneys' fees (collectively, "Damages"), which any or all of the
Indemnitees may hereafter suffer, incur, be responsible for or payout as a result of personal injuries,
propert damage, or contamination of or adverse effects on the environment, to the extent directly or
indirectly caused by, or arising from or in connection with the breach of any representations and
warranties of the Indemnitor set fort above, or any negligent actions or omissions of Indemnitor, its

employees, officers, owners, directors, agents or subcontractors, in the perfommance of this Agreement.
Such indemnity shall be limited to exclude Damages to the extent they arise as a result of any negligent
actions or omissions of any of the Indemnitees. Notwithstanding the foregoing or anything else in this
Agreement to the contrary, the District shall be liable and shall defend, indemnify and hold hannless USA
Waste for Damages arising from, related to or caused by the presence, handling or disposal of Excluded
Waste that is generated, received, handled, processed at, or transported or originating from, the District's
transfer station or otherwise from the District, except to the extent that any such damages are caused by
USA Waste's own negligence.

15.2 Notice. Defense. In the event of any suit against any Indemnitee under this Section 15, the
Indemnitor shall appear and defend such suit provided that the Indemnitor is notified in a timely manner
of the suit. The Indemnitee shall have the right to approve counsel chosen by the Indemnitor to litigate
such suit which approval shall not be unreasonably withheld. In the event a dispute exists over whether a
Part is entitled to indemnification, each Part shall defend itself until the dispute is resolved. Upon
resolution of the indemnification dispute, the prevailing Party shall be entitled to indemnification for its
defense costs incurred prior to resolution.
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16. BINDING EFFECT, ASSIGNMENT. This Agreement shall be binding upon and inure to the
benefit of the Parties hereto and their respective heirs, successors and assigns provided that the rights,
obligations and duties of each Part as specified in this Agreement may not be transferred, assigned or
otherwise vested in any other company, entity, or person without the prior written approval of the other

Party which approval shall not be unreasonably withheld. Notwithstanding the foregoing, USA may
assign or transfer its rights and obligations hereunder to an affliate of USA or a subsidiary of USA's
parent company without seeking or obtaining the approval of the District.

17. NOTICES. All notices, invoices, or other communications to be given under this Agreement
shall be in writing and shall be personally delivered or mailed by certified mail, postage prepaid, return
receipt requested, or sent by overnight carrier or confirmed facsimile to the Parties' addresses specified
below, or to such other address as either Party shall specify by at least ten (I 0) days written notice so
given. Any notice sent by mail in the manner set forth above shall be deemed given and received three
(3) business days (excluding Friday) after the date deposited in the United States maiL. Any notice or
communication given by personal delivery or sent by overnight carrier or confirmed facsimile in the
manner set forth above shall be deemed given upon receipt.

TO USA WASTE:

USA Waste of California, Inc.

7025 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85253
Attention: General Counsel
Fax No.:

INVOICES TO DISTRICT:

County of Los Angeles
Department of Public Works
Fiscal Division
900 South Fremont A venue

Alhambra, CA 91803
Fax No.:

With copies to:

County of Los Angeles
Department of Public Works
Water Resources Division
900 South Fremont A venue, 2nd Floor
Alhambra, CA 91803
Fax No.:

and:

County of Los Angeles
Department of Public Works
Environmental Programs Division
900 South Fremont Avenue, Annex 3rd Floor
Alhambra, CA 9 1803
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Fax No.:

COMMUNICATIONS OTHER THAN INVOICES TO DISTRICT:

County òf Los Angeles

Department of Public Works
Water Resources Division
900 South Fremont Avenue, 2nd Floor
Alhambra, CA 91803
Fax No.:

With copies to:

County of Los Angeles
Department of Public Works
Environmental Programs Division
900 South Fremont Avenue, Annex 3rd Floor
Alhambra, CA 91803
Fax No.:

18. INDEPENDENT CONTRACTOR. Each Part hereto is and shall perform this Agreement as an
independent contractor, and as such, shall have and maintain complete control over all of its employees,
agents, and operations. Neither Part nor anyone employed by it shall be, represent, act, purport to act or
be deemed to be the agent, representative, employee or servant of the other Part.

19. NON-WAIVER. The failure of either Part to enforce its rights under any provision of this
Agreement shall not be construed to be a waiver of such provision. No waiver of any breach ofthis
Agreement shall be held to be a waiver of any other breach.

20. ENTIRE AGREEMENT; AMENDMENT. This Agreement constitutes the entire agreement
between the Parties pertaining to its subject matter and supersedes any and all other communications,
representations, proposals, understandings or agreements, either written or oral, between the parties hereto
with respect to such subject matter. This Agreement may not be modified or amended, in whole or in
part, except by a writing signed by both Paries hereto.

21. SEVERABILITY. If any provision of this Agreement is declared invalid or unenforceable, then
such provisi.on shall be deemed to be severed from this Agreement and shall not affect the remainder
hereof, which shall remain in full force and effect; however, the Parties shall amend this Agreement to
give effect, to the maximum extent allowed by law, to the intent and meaning of the severed provision.

III

III

III

III

III
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22. GOVERNING LAW. This Agreement shall be governed by and construed in accordance with the
laws of the State of California regardless of any conflict of law provisions. Any action to enforce any of
the terms of this Agreement shall be brought in the Central District of the Los Angeles County SuperiorCourt. '

EXECUTED AND EFFECTIVE as of the date set forth above.

USA Waste of California, Inc.

By:
Its:

Date:

Los Angeles County Flood Control District

By:
Chair, Board of Supervisors

Date:

Attest:

Sachi Hamai
Executive Offcer-Clerk of Board

APPROVED AS TO FORM:

By:
Attorneys for Nu-Way Live Oak Reclamation, Inc, Nu-Way Arrow Reclamation,
USA Waste of California, Inc.

RAYMOND G. FORTNER, JR.
County Counsel

By:
Deputy

Attorneys for
Los Angeles County Flood Control District
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SETTLEMENT AGREEMENT

This settlement agreement ("Agreement" is entered into as of

,2007, by and among the following Parties: Nu-Way Live

Oak Reclamation, Inc. ("Live Oak"), Nu-Way Arrow Reclamation ("Arrow"), and USA

Waste of California, Inc. ("USA Waste") (Live Oak, Arrow, and USA Waste are referred

to together as "Nu-Way"), the County of Los Angeles ("County"), and the Los Angeles

County Flood Control District ("District" (all parties are referred to together as "Parties").

This Agreement is made with reference to the following circumstances:

A. Live Oak operates an inert debris engineered fill operation located

at 13620 Live Oak Avenue, in the City of Irwindale, California ("Live Oak Property"), and

Arrow operates an inert debris engineered fill operation located at 1270 E. Arrow

Highway, Irwindale, California ("Arrow Property") (together, "Properties"), both of which

receive inert waste materials, such as soil, rock and inert debris, that are deposited to

faciltate the reclamation process at these sites.

B. The County contends that such inert waste materials fall within the

definition of "solid waste" specified in the Los Angeles County Code ("LACC") Section

20.88.020. The County imposes a fee pursuant to LACC Chapter 20.88 ("Solid Waste- -
Management Fee") on persons or operators, who receive, collect, convey and haul solid

waste in the County.

C. The County has issued three enforcement orders ("Enforcement

Orders) concerning the Properties as follows.

(1) On or about November 24,2004, the County issued an

Enforcement Order to Live Oak, a copy of which is attached as Exhibit 1 hereto,
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alleging, inter alia, that Live Oak was in violation of LACC Chapter 20.88 for

underreporting and underpayment of the Solid Waste Management Fees required to be

paid for the Live Oak Property for the period January 1997 through the effective date of

the Enforcement Order, and that Live Oak owed the County corresponding solid waste

management fees and penalties in an amount not less than $19,844,817.30.

(2) On or about December 19, 2006, the County issued a second

Enforcement Order to Live Oak, a copy of which is also attached as Exhibit 2 hereto,

alleging, inter alia, that Live Oak was and is in violation of LACC Chapter 20.88 for

underreporting and underpayment of the Solid Waste Management Fees required to be

paid for the Live Oak Property for the period subsequent to the date of the first

Enforcement Order through April 30, 2006, and that Live Oak owed the County

corresponding solid waste management fees and penalties in an amount not less than

$744,568.06.

(3) On or about December 19,2006, the County also issued an

Enforcement Order to Arrow, a copy of which is attached as Exhibit 3 hereto, alleging,

inter alia, that Arrow was and is in violation of LACC Chapter 20.88 for nonpayment of

the Solid Waste Management Fees required to be paid for the Arrow Property for the

period December 13, 2004 through April 30, 2006, and that Arrow owed the County

corresponding solid waste management fees and penalties in an amount not less than

$894,824.47.

D. Nu-Way has denied, and continues to deny, liabilty to the County

with respect to the matters raised in the Enforcement Orders and described in Recital C

above and further contends that it is entitled to a refund of overpaid Solid Waste
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Management Fees.

E. Nu-Way timely served the County with appeals from all three

Enforcement Orders. On January 30 and March 14,2007, three separate hearing on

these appeals ("Hearings") were held before Mr. John Kelly, who was appointed by the

County as the Hearing Officer for the Nu-Way appeals.

F. Following the hearings, but before the Hearing Officer rendered a

ruling, Nu-Way and the County agreed upon a settlement of all issues raised by, and

concerning, the Enforcement Orders, subject to execution of definitive written legal

agreements.

G. The Parties now desire to settle and resolve all issues, claims, and

disputes between them arising out of or relating to Nu-Way's obligation to report and

pay the Solid Waste Management Fees required to be paid for the Live Oak and Arrow

Properties for all periods from the beginning of time through March 31 f 2007, pursuant

to LACC Chapter 20.88, including but not limited to the claims described in the

Enforcement Order and in Recitals C and D above, without any admission of

wrongdoing or liability on the part of any of the Parties.

Accordingly, the Parties agree as follows:

1. Satisfaction of Solid Waste Manaqement Fees and Penalties

Owed for the Properties.

1.1. Payment of Solid Waste Management Fees. Within

twenty-one (21) calendar days following the Effective Date of this Agreement (11 1.4),

Nu-Way shall remit payment to the County's Department of Public Works,

Environmental Programs Division, the amount of $1,847,992. Failure to make this
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payment shall immediately terminate this Agreement.

1.2. Solid Waste Disposal Aççreement. USA Waste shall provide

the District with in-kind services pursuant to the terms and conditions set forth in the

separate "Solid Waste Disposal Agreement" between USA Waste and the District

attached hereto as Exhibit 4. The Disposal Agreement shall not be effective until and

unless this Agreement has been executed by all Parties.

1.3. Lease Aareement. Azusa Land Reclamation, Inc., an affliate

of USA Waste, shall lease certain property to the County, pursuant to the terms and

conditions set forth in the Environmental Collection Center Lease Agreement attached

hereto as Exhibit 5. The Environmental Collection Center Lease Agreement shall not

be effective until and unless this Agreement has been executed by all Parties.

1.4. Effective Date. This Agreement shall not be effective unless

and until it is executed by all Parties and both the SoJidWaste Disposal Agreement and

the Environmental Collection Center Lease Agreement are fully executed by the

respective parties to those agreements.

2. Disposition of Enforcement Orders and Release of Claims.

2.1 Nu-Way and the County agree that the Enforcement Orders

shall remain in effect, with preservation of Arrow and Live Oak's right of appeal,

pending performance by Nu-Way under paragraph 1.1 of this Agreement. Thereafter,

within five (5) days of receipt of the payment called for by paragraph 1.1, above: (1) The

County shall inform the Hearing Officer that the Enforcement Orders are dismissed and

discharged; and (2) Live Oak and Arrow shall withdraw their administrative appeals and

inform the Hearing Officer of said withdrawals. Neither these dismissals and
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withdrawals, nor the releases provided for in this Agreement, shall affect the Solid

Waste Disposal Agreement and the Environmental Collection Center Lease Agreement

(Exhibits 4 and 5), which shall remain fully enforceable.

2.2 Upon Nu-Way's payment as provided in paragraph 1.1 above

and Live Oak and Arrow's withdrawal of their administrative appeals as provided in

paragraph 2.1 above, the County agrees to release Nu-Way, including its past and

present parents, subsidiaries, affiliates, accountants, officers, directors, agents,

employees and lawyers, from any claims, causes of action, cross-claims, controversies,

damages, liability and demands of any kind, known or unknown, including claims for

fraud and false claims act violations, with respect to any alleged inaccurate reporting

and alleged underpayment of Solid Waste Management Fees for the Properties, for all

periods through March 31, 2007. The County hereby acknowledges that it is familiar

with, and expressly waives, the provisions of California Civil Code Section 1542 which

provide:

A general release does not extend to claims which the creditor does

not know or suspect to exist in his favor at the time of executing the

release which if known by him must have materially affected his

settlement with the debtor.

3. Nu-Way agrees to release the County, including its past and present

departments, officers, directors, agents, employees, and lawyers, from any claims,

causes of action, cross-claims, controversies, damages, liability and demands of any

kind, known or unknown, including claims for fraud, with respect to any alleged over-

reporting and/or overpayment of Solid Waste Management Fees, or any other claims
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raised in Nu-Way's administrative appeals, as described in Recitals D and E above,

including any alleged right to refund relating thereto, for the Properties for all periods

through March 31, 2007. Nu-Way hereby acknowledges that it is familiar with, and

expressly waives, the provisions of California Civil Code Section 1542 which provide:

A general release does not extend to claims which the creditor does

not known or suspect to exist in his favor at the time of executing the

release which if know by him must have materially affected his

settlement with the debtor. .

4. Escrow.

On or about July 10, 2006, the County and Nu-Way entered into an

agreement entitled "Escrow Agreement - Nu-Way Live Oak Landfill," which called for

the creation of an escrow account. The Parties acknowledge that the Escrow

Agreement has terminated pursuant to its terms and all funds held now, or at any time,

in the escrow account created by that Escrow Agreement are the property of Nu-Way

and the County expressly disclaims any right, title or interest in any of said funds. This

disclaimer does not affect Nu-Way's obligation to fully perform under Paragraph 1.1 of

this Agreement.

5. Representations And Warranties.

5.1 The Parties each represent and warrant to the other that they

own the claims resolved herein, that none of said claims have been assigned to any

other person or entity, and that no other person or entity has any interest with respect to

said claims.

5.2 The Parties each represent and warrant to the other that they
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have the authority to enter into this Agreement, that any person executing this

Agreement in a representative capacity is duly authorized to do so, and that each

person executing this Agreement in a representative capacity represents, warrants and

covenants that he/she is duly authorized to do so pursuant to appropriate by-law,

ordinance, resolution or other authority.

5.3 The Parties each represent and warrant to the other that they

have read and understand this Agreement and that this Agreement is executed

voluntarily and without duress or undue influence on the part of or on behalf of any

party hereto.

5.4. The Parties hereby acknowledge that they have been

represented in the negotiations and preparation of this Agreement by counsel of their

own choice, and that they have read this Agreement and had it fully explained to them

by such counsel, and that they are fully aware of the contents of this Agreement and of

the legal effect of each and every provision herein.

6. Attornev's Fees.

If any Party brings an action or proceeding to enforce the terms hereof or

declare rights hereunder, the Prevailing Party (as hereafter defined) in any proceeding,

action, or appeal thereon, shall be entitled to reasonable attorney's fees. Such fees

may be awarded in the same suit or recovered in a separate suit, whether or not such

action or proceeding is pursued to decision or judgment. The term "Prevailing Party"

shall include, without limitation, a Party who substantially obtains or defeats the relief

sought, as the case may be, whether by judgment, or the abandonment by the other

Part of its claim or defense. The attorney's fee award shall not be computed in
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accordance with any court fee schedule, but shall be such as to fully reimburse all

attorneys' fees reasonably incurred.

7. Miscellaneous

7.1 This Agreement constitutes the entire agreement between

and among the Parties pertaining to its subject matter and supersedes any and all prior

or contemporaneous agreements or understandings, oral or written, between the

Parties, if any, relative to its subject matter, with the exception of the fully executed

Solid Waste Disposal and Environmental Collection Center Lease Agreements attached

to this Agreement as Exhibits 4 and 5. Any prior agreements, provisions, negotiations

or representations not expressly set forth in this Agreement are of no force or effect

whatsoever.

7.2 All modifications, alterations or amendments to this

Agreement shall be in writing and signed by the Parties and must specifically refer to

the Agreement.

7.3 No waiver of any of the provisions of this Agreement shall be

deemed to constitute a waiver of any other provision, whether or not similar, nor shall

anyone waiver constitute a continuing waiver. No waiver shall be effective or binding

unless executed in writing by the party(ies) making such waiver.

7.4 This Agreement may be executed in one or more

counterparts, each of which shall be deemed an original, but all of which shall together

constitute but one and the same instrument.

7.5 This Agreement shall inure to the benefi of, and shall be

binding upon, each of the Parties and any and all of their respective affilates,
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successors in interest, predecessors in interest, assignees, lawyers, accountants,

partners, officers, directors, agents, shareholders, and employees.

7.6 This Agreement shall be construed in accordance with, and

shall be governed by, the laws of the State of California without giving effect to the

choice of law principles thereof. Any action to enforce any of the terms of this

Agreement shall be brought in the Central District of the Los Angeles County Superior

Court.

7.7 If any provision of this Agreement is held to be illegal or

unenforceable by any court or tribunal in a final decision from which no appeal can be

taken, such provision shall be deemed modified to eliminate the invalid element, and as

so modified, such provision shall be deemed a part of this Agreement as though

originally included herein. The enforceability of the remaining provisions of the

Agreement shall not be affected by any such modification.

7.8 Counsel for all Parties have participated in the preparation of

this Agreement. This Agreement was subject to revision and modification by all Parties,

and has been accepted and approved as to the final form by counsel for all Parties.

Accordingly, any uncertainty or ambiguity existing in this Agreement shall not be

interpreted against any Party as a result of the manner of the preparation of this

Agreement.

7.9 Live Oak, Arrow, and USA Waste each represent and

warrant that they are ready, willing and able to comply with the terms of this Agreement

and provide the above-described settlement consideration.

7.10 The warranties and representations made in this Agreement
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are deemed to survive the execution of this Agreement.

7.11 The Parties agree to cooperate and to execute such further

documents as may be necessary to effectuate the provisions of this Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement

effective as of the date set forth above.

NU-WA Y LIVE OAK RECLAMATION,
INC.

By:
Its:

NU-WAY ARROW RECLAMATION

By:
Its:

USA WASTE OF CALIFORNIA, INC.

By:
Its:

COUNTY OF LOS ANGELES

By:
Chair, Board of Supervisors
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LOS ANGELES COUNTY FLOOD
CONTROL DISTRICT

By:
Chair, Board of Supervisors

ATTEST:
SACHI HAMAl
Executive Officer-Clerk of the Board

By:
Deputy

APPROVED AS TO FORM:

By:
Attorneys for Nu-Way Live Oak Reclamation, Inc, Nu-Way Arrow Reclamation,
USA Waste of California, Inc.

RAYMOND G. FORTNER, JR.
County Counsel

By:
Deputy

Attorneys for County of Los Angeles and
Los Angeles County Flood Control District
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